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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 

Services 

45  CFR  Part  1328 

Grants  to  Indian  Tribes  for  Social  and 
Nutrition  Services 

AOENCv:  Office  of  Human  Development 
Services  (HDS).  HHS. 
action:  Final  rule. 

summary:  The  Administration  on  Aging 
(AoA),  in  the  Office  of  Human 
Development  Services,  is  issuing  final 
regulations  for  a  new  program  for  older 
Indians  authorized  by  Title  VI  of  the 
Older  Americans  Act,  as  amended.  The 
purpose  of  this  program  is  to  promote 
the  delivery  of  social  and  nuMtion 
services  for  older  Indians  comparable  to 
ihe  services  provided  through  the  State 
and  Community  Programs  on  Aging, 
under  Title  III  of  the  Act.  Eligible  tribal 
organizations  will  be  able  to  apply  for 
direct  funding  to  pay  the  costs  of 
providing  social  and  nutrition  services 
to  Indians  at  60  and  older,  including  the 
acquisition,  alteration,  or  renovation  of 
multipurpose  senior  centers. 

EFFECTIVE  DATE:  July  18, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Frances  M.  Holland,  Division  of 
State  and  Community  Programs,  HHS 
North  Building,  Room  4643,  330 
Independence  Avenue,  SW.. 

Washington,  D.C  20201  (202)  472-3058. 
SUPPLEMENTARY  INFORMATION: 
Background 

History  of  the  Older  Americans  Act 
(OAA) 

The  Older  Americans  Act  (OAA)  was 
originally  enacted  in  1965.  It  authorized 
grants  to  State  agencies  on  aging  to  start 
community-based  social  service  projects 
for  older  Americans. 

■  The  Act  was  amended  eight  times 
between  1965  and  1978.  The  most 
significant  amendments  were  passed  in 
1972  and  1973.  Title  VII  authorized  a 
nutrition  program  and  funds  were 
awarded  to  local  community  projects  to 
provide  nutrition  services  to  older 
persons.  In  1973,  the  Title  IB  social 
service  program  was  revised 
substantially  to  provide  for  better 
organization  at  the  State  and  local 
levels.  The  1973  amendments  also  added 
a  new  Title  V  to  the  Act,  which 
authorized  direct  grants  to  local 
community  agencies  to  pay  part  of  the 
cost  of  acquiring,  renovating,  altering 
and  initial  staffing  of  facilities  for  use  as 
multipurpose  senior  centers. 

The  1975  amendments  specified  that 
four  priority  services  be  included  in 


State  plans:  transportation,  home 
services,  legal  services,  and  residential 
repair  and  renovation.  These 
amendments  also  added  a  new  section. 
303(b)(3)(A)  to  the  Act.  This  section 
authorized  the  Commissioner  to 
withhold  a  portion  of  a  State’s  allotment 
and  to  grant  it  directly  to  an  Indian  tribe 
if  he  or  she  determined  that  the  State 
had  failed  to  provide  benefits  to  older 
Indians  that  were  equivalent  to  those 
provided  to  non-Indian  older  persons, 
and  that  the  Indians  would  be  better 
served  by  a  direct  grant.  This  provision 
was  never  used. 

The  1978  Amendments 

The  President  signed  the 
Comprehensive  Amendments  to  the 
Older  Americans  Act  on  October  18, 

1978  (Pub.  L  95-478).  These 
amendments  restructured  and 
reorganized  the  OAA  programs  by 
consolidating  the  separate  social 
services,  senior  centers,  and  nutrition 
services  programs. 

The  1978  amendments  also  enacted 
Title  VI,  a  new  direct  grant  program  to 
Indian  tribal  organizations  for  older 
Indians.  Title  VI  is,  in  large  part,  the 
result  of  congressional  response  to 
initiatives  by  several  national  Indian 
organizations  who  were  spurred  by  the 
inequities  older  Indians  were 
experiencing  in  the  lack  of  services 
being  received  under  the  OAA. 

Public  Participation 

On  December  5, 1979,  a  Notice  of 
Proposed  Rulemaking  (NPRM)  was 
published  in  the  Federal  Register  (44  FR 
70064).  This  notice  proposed  regulations 
for  45  CFR  Part  1328,  Grants  for  Indian 
Tribal  Organizations,  which  would 
implement  Title  VI  of  the  Older 
Americans  Act. 

Hearings 

During  the  60  day  comment  period,  the 
AoA  conducted  public  hearings  at  nine 
sites  located  in  seven  Federal  Regions. 
Over  200  individuals  and 
representatives  of  Indian  tribes.  State 
and  area  agencies  on  aging,  and  local 
and  national  organizations  sent  written 
comments  and  presented  formal 
testimony.  Throughout  the  comment 
period,  AoA  staff  consulted  with  the 
National  Indian  Council  on  Aging 
(NICOA)  and  various  Federal  agencies 
including  the  Administration  for  Native 
Americans  (ANA),  the  Indian  Health 
Service  (IHS),  the  Bureau  of  Indian 
Affairs  (BLA),  and  the  Intra- 
Departmental  Council  on  Indian  Afiairs. 
These  final  regulations  were  developed 
based  on  the  formal  testimony,  written 
comments,  and  the  advice  and 


recommendations  of  the  Federal 
agencies  consulted. 

Concurrent  with  these  activities,  AoA 
began  broad  public  involvement  in 
developing  the  regulations  for  Title  HI, 
Grants  for  State  and  Community 
Programs  on  Aging.  Final  regulations  for 
the  Title  III  program  were  published  on 
March  31. 1980  (45  FR  21126).  As 
indicated  in  the  discussion  of  issues 
which  follows,  some  of  the  provisions  of 
the  Title  III  regulations  were 
incorporated  into  the  final  regulations 
for  Title  VI  in  those  cases  in  which 
consistency  between  the  two  programs 
seemed  appropriate. 

Comments 

As  a  result  of  the  public  response 
made  through  written  comments  and  at 
the  nine  public  hearings,  several 
significant  issues  were  raised.  Since 
many  of  the  issues  raised  are  relevant  to 
more  than  one  section  of  the  NPRM,  the 
following  discussion  is  presented  by 
issue,  rather  than  by  section.  In 
addition,  a  number  of  the  comments 
received  are  editorial  in  nature,  noting 
errors  in  spelling  or  suggesting  minor 
changes  in  wording  to  clarify  the  intent 
of  the  regulation.  Many  of  these 
recommended  revisions  have  been 
Incorporated  in  the  final  regulations. 
Many  other  commenters  raised  concerns 
which  would  require  statutory  changes. 
These  cannot  be  resolved  in  the 
regulatory  process.  However,  they  are 
addressed  in  the  final  section  of  the 
following  discussion  of  issues. 

Relationship  Between  Titles  VI  and  III 

•  General  Discussion:  The  Act 
establishes  the  general  relationship 
between  Titles  VI  and  III  in  the 
statement  of  purpose  for  each  Title. 
Section  601  states  "It  is  the  purpose  of 
the  Title  to  promote  the  delivery  of 
social  services,  including  nutrition 
services,  for  Indians  that  are 
comparable  to  services  provided  under 
Title  III.”  In  the  statement  of  purpose  for 
Title  III,  state  and  local  agencies  are 
charged  with  the  responsibility  of 
planning  and  providing  social  and 
nutrition  services,  including 
multipurpose  senior  centers,  in  order  in 
part  to  "secure  and  maintain  maximum 
independence  and  dignity  in  a  home 
environment  for  older  individuals.” 

We  have  spent  a  great  deal  of  time 
and  effort  analyzing  the  relationship 
between  the  provisions  of  Title  III  and 
Title  VI.  The  objectives  of  Title  III  for 
assuring  maximum  independence  and 
well-being  for  all  older  persons  are,  we 
believe,  equally  valid  for  Title  VI.  The 
unique  characteristic  of  Title  VI  is  that  it 
is  designed  to  accomplish  these  goals  for 
older  Indians  through  direct  Federal 
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grants  to  eligible  Indian  tribal 
organizations,  rather  than  through  State 
and  area  agencies. 

There  is  a  basic  idea  of  parallelism  to 
Title  III  in  Title  VI;  but  we  have  been 
conscious  in  the  development  of  these 
regulations  not  to  extend  the  parallelism 
too  far.  We  have  recognized  the  imique 
cultural  differences  of  the  Indian 
population  and  the  necessity,  therefore, 
in  a  number  of  cases,  to  propose  choices 
in  favor  of  what  is  most  suited  to  the 
special  needs  of  older  Indians  living  in 
the  context  of  their  culture. 

•  Service  Requirements:  Section  604 
of  the  Act  establishes  specific 
relationships  between  the  service 
requirements  for  Titles  VI  and  III  in  four 
instances.  Section  604(a)(9]  requires  full 
compliance  with  certain  Title  III 
requirements  concerning  the  acquisition, 
alteration,  or  renovation  of  multipurpose 
senior  centers.  Sections  604(a)  (8)  and 
(10)  require  that  nutrition,  legal  and 
ombudsman  services  provided  under 
Title  VI  be  delivered  or  made  available 
“substantially  in  compliance"  with  the 
provisions  of  Title  III. 

One  major  question  is  the  meaning  of 
“substantially  in  compliance.”  We  think 
we  have  the  discretion  to  interpret 
“substantially  in  compliance”  to  mean 
that  tribal  organizations  under  Title  VI 
need  meet  only  certain  essential 
requirements  for  service  delivery.  In 
those  cases  in  which  we  are  omitting 
Title  III  requirements  for  nutrition,  legal, 
and  ombudsman,  we  are  doing  so 
because  we  think  that  the  special  nature 
of  services  to  Indians  imder  Title  VI 
makes  the  Title  III  requirements 
inappropriate  or  overly  burdensome. 

Title  VI  omits  many  Title  III  service 
delivery  requirements.  The  requirement 
for  preference  for  those  with  greatest 
economic  or  social  need  (Sections 
305(a)(E)  and  306(a)(5)(A)  of  the  Act) 
and  the  requirement  for  development  of 
a  comprehensive  and  coordinated 
service  delivery  system  (Section 
306(a)(1)  of  the  Act)  are  two  significant 
Title  III  requirements  that  are  not 
required  in  Title  VI,  and  which  we  have 
omitted  from  the  Title  VI  regulations. 

We  think  Congress  intended  to  give 
tribal  organizations  considerable 
flexibility  to  administer  this  new  Title 
VI  program  by  specifying  in  Section  604 
which  services  must  comply  with  certain 
Title  III  services  requirements,  and 
allowing  them  the  flexibility  to  provide 
the  other  services  in  a  manner  best 
suited  to  the  cultural  setting.  We  think 
the  regulations  should  and  do  give  the 
tribal  organizations  the  flexibility 
indicated  in  the  Act. 

We  adopted  this  approach  in  the  Title 
VI NPRM  and  incorporated  those 
requirements  from  the  Title  III  NPRM 


that  we  concluded  were  necessary  to 
assure  that  the  Title  VI  program  is  in 
“substantial  compliance”  with  the 
requirements  for  Title  III.  Some  of  these 
Title  III  provisions  were  modified  in  the 
hnal  Title  III  regulations  (45  FR  21126 
March  31, 1980).  These  changes  affect 
three  service  categories:  Nutrition,  legal, 
and  ombudsman  services.  The  major 
changes  are  described  briefly  below: 

•  Nutrition:  The  provision  for  food 
requirements.  Section  1328.15(b)  of  the 
Title  VI  NPRM,  (44  FR  70064,  December 
6, 1979)  paralleled  language  that 
appeared  in  the  Title  III  NPRM.  Section 
1328.15(b)(2),  for  instance,  proposed  to 
require  that  the  tribal  organization 
ensure  that  special  meals  are  provided 
to  meet  the  particular  health,  religious, 
cultural  and  dietary  needs  of  individual 
older  Indians.  Section  1328.15(b)(3) 
proposed  that  appropriate  food 
containers  and  utensils  be  available  and 
used  for  disabled  older  Indians. 

Although  we  did  not  receive  comments 
on  these  Title  VI  proposed  requirements, 
comparable  provisions  in  the  Title  III 
NPRM  were  opposed  by  a  number  of 
commenters  who  requested  greater 
flexibility.  The  final  Title  III  regulations 
at  S  1321.147  (c)  and  (d)  provide  for 
special  menus,  where  feasible  and 
appropriate,  and  provide  that 
appropriate  food  containers  and  utensils 
for  blind  and  handicapped  participants 
must  be  available  for  use  upon  request. 
We  included  these  more  flexible 
requirements  in  these  Title  VI 
regulations  in  §  1328.21(b). 

•  Legal  and  ombudsman  services: 
Several  sections  of  the  Title  VI  NPRM 
have  been  modified  to  ensure 
consistency  with  the  Title  III  program.  In 
§  1328.3  of  the  final  regulations  for  Title 
VI,  we  have  included  the  definition  for 
“long-term  care  facility”  which  parallels 
the  definition  used  in  the  final  Title  III 
regulations  in  §  1321.43.  We  have  also 
included  in  these  final  regulations  the 
specific  criteria  for  selection  of  legal 
service  providers  that  we  adopted  in  the 
final  Title  III  regulations.  We  indicated 
in  the  Title  VI  NPRM  that  we  thought 
that  the  general  criteria  proposed  for 
legal  services  providers  under  Title  III 
were  inappropriate.  We  think  that  the 
final  Title  III  criteria  (§  1321.151)  which 
require  the  selection  of  the  providers 
with  expertise  in  areas  of  law  affecting 
older  persons  and  with  demonstrated 
capacity  to  effectively  deliver  legal 
services  to  older  persons  are 
appropriate  for  Title  VI.  We  have  also 
included  additional  Legal  Services 
Corporation  regulations  adopted  in  the 
final  Title  III  regulations. 

A  comment  was  raised  whether  the 
requirements  in  §  1328.17(b)(iii)(C)  that 


no  employee  or  staff  attorney  of  the 
provider  be  a  candidate  for  partisan 
political  office  would  prevent  a  legal 
services  attorney  funded  under  this  part 
from  participating  in  tribal  political 
activities.  We  have  concluded  that  it 
would  not  appear  to  do  so.  This 
restriction  was  adopted  from  the  Legal 
Services  Corporation  (LSC)  regulations. 
In  interpreting  the  meaning  of  “partisan 
elective  public  office,”  LSC  has  adopted 
the  interpretation  contained  in  the 
Office  of  Personnel  Management’s 
regulations  at  5  CFR  Part  151,  §  151.101, 
on  political  activity  of  State  or  local 
officers  or  employees.  Section  151.101(g) 
of  those  regulations  defines 
“nonpartisan  election”  as  “an  election  at 
which  none  of  the  candidates  is  to  be 
nominated  or  elected  as  representing  a 
political  party  any  of  whose  candidates 
for  Presidential  elector  received  votes  in 
the  past  preceding  election  at  which 
Presidential  electors  were  selected.” 
Tribal  elective  offices  would  appear  to 
come  within  this  definition  of 
“nonpartisan,”  and  thus  not  be  covered 
by  the  prohibition.  In  addition,  the 
prohibition  against  candidacy  for 
elective  public  office  applies  to  “staff 
attorneys,”  which  LSC  defines  as  “an 
attorney  more  than  one  half  of  whose 
annual  professional  income  is  received 
from  a  recipient  that  limits  its  activities 
to  providing  legal  assistance  to  clients 
eligible  for  assistance  under  the  Act.” 

(45  CFR  1600.1).  If  a  tribal  attorney  did 
not  meet  this  definition,  he  or  she  would 
not  in  any  case  be  covered  by  the 
restriction. 

Discussion  of  Issues  ... 

1.  Issue:  Concern  that  AoA  was 
confusing  or  equating  the  terms  “Indian 
tribe  ”  and  “tribal  organization.  ”  In 
§  1321i3  of  the  NPRM,  we  proposed  the 
definitions  of  “Indian  tribe”  and  “tribal 
organization”  as  those  set  forth  in  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450b).  Use  of  these  definitions  is 
required  by  section  602(b)  of  the  Act. 
Some  commenters  indicated  that  they 
felt  we  were  confusing  or  equating  the  ^ 
terms  “Indian  tribe”  and  "tribal 
organization,”  although  none  of  the 
commenters  were  specific  as  to  the 
natiue  of  that  confusion. 

AoA  response:  With  the  exception  of 
the  title  of  the  NPRM,  we  used  tfie  terms 
“Indian  tribe”  and  “tribal  organization” 
in  the  same  way  as  they  are  used  in  the 
statute.  The  NPRM  was  entitled  “Grants 
to  Indian  Tribal  Organizations  for  Social 
and  Nutrition  Services,”  to  emphasize 
that  grants  would  be  awarded  only  to 
eligible  tribal  organizations  and  that 
tribal  organizations  would  be 
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responsible  for  the  development  and 
implementation  of  the  Title  VI  programs. 

Since  this  terminology  may  have 
created  some  confusion,  the  title  of  the 
regulation  has  been  changed  to  “Grants 
to  Indian  Tribes  for  Social  and  Nutrition 
Services,”  so  that  it  is  consistent  with 
the  program  title  set  forth  in  Title  VI. 

AoA  believes  that  with  the 
incorporation  of  this  change,  the  use  of 
the  terms  “Indian  tribe”  and  “tribal 
organization”  in  the  regulations  is 
consistent  with  the  use  of  these  terms  in 
the  Act. 

2.  Issue:  Which  tribes  are  eligible  to 
authorize  a  tribal  organization  to  apply 
for  a  grant  under  this  part?  A  number  of 
commenters  protested  the  restriction  in 
Section  1328.3  of  the  NPRM  limiting 
eligibility  under  Title  VI  to  Federally 
recognized  tribes,  and  thus  to  tribal 
organizations  representing  Federally 
recognized  tribes.  Concern  was 
expressed  that  State  recognized  tribes 
were  excluded  from  participation  in  the 
Title  VI  program. 

AoA  response:  Section  602(b]  of  the 
Act  requires  for  the  purpose  of  Title  VI 
that  “Indian  tribe"  be  deHned  as  in 
Section  4  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450b).  This 
definition,  included  in  §  1328.3  of  the 
NPRM,  is  as  follows: 

“Indian  tribe"  means  any  Indian  tribe, 
band,  nation,  or  organized  group  or 
community,  including  any  Alaska  Native 
Village  or  regional  or  village  corporation  as 
defined  in  or  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act  (85 
Stat.  688]  which  is  recognized  as  eligible  for 
the  special  programs  and  services  provided 
by  the  United  States  to  Indians  because  of 
their  status  as  Indians.  (Pub.  L  93-638). 

The  legislative  history  of  Title  VI 
provides  further  evidence  of  the 
congressional  intent  to  limit  the  program 
to  Federally  recognized  tribes.  The 
Senate  Report  presents  the  rationale  for 
establishing  a  separate  title  for  “Grants 
for  Indian  Tribes.”  The  Report  cites  a 
number  of  Federal  statutes  which 
provide  ample  precedent  for  direct 
funding  to  Indian  tribes  on  the  basis  of 
“the  direct  relationship  to  the  Federal 
Government  that  Indian  tribes  have 
traditionally  had.”  In  addition,  the 
Report  explicitly  states  that  the  program 
would  be  to  provide  social  and  nutrition 
services  “for  Federally  recognized  tribal 
organizations.”  ' 

The  Bureau  of  Indian  Affairs  (BIA), 
which  is  partially  responsible  for 
administering  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  maintains  a  list  of  tribes 


'  9Sth  Cong.  2nd  Sess.  Senate  Committee  on 
Human  Resources.  Rept.  No.  95-855.  p.  17. 


which  are  recognized  as  eligible  to 
receive  services  from  the  Federal 
goverment  because  of  their  status  as 
Indians.  Our  definition  of  “Indian'tribe” 
would  include  only  those  tribes  which 
are  on  this  list.  A  copy  of  this  list  is 
available  from  BIA. 

3.  Issue:  Are  tribal  organizations  that 
are  not  designated  by  Federally 
recognized  tribes  eligible  to  apply  under 
this  partTHhete  were  many  comments 
from  urban  and  o^-reservation  Indian 
organizations  protesting  their  exclusion 
from  participation  in  the  Title  VI 
program.  These  organizations  felt  that 
they  were  eligible  for  the  Title  VI 
program  based  on  the  defmition  of 
“tribal  organization"  proposed  in  the 
NPRM  which  includes  any  legally 
established  organization  of  Indians 
which  is  “democratically  elected  by  the 
adult  members  of  the  Indian  community 
to  be  served  by  such  organization  and 
which  includes  the  maximum 
participation  of  Indians  in  all  phases  of 
its  activities.” 

AoA  response:  As  indicated  in  the 
discussion  under  Issue  2  above,  only 
Federally  recognized  tribes  are  eligible 
under  this  part.  Section  602(a)  of  the 
Act,  which  set  forth  the  eligibility 
requirements  for  Title  VI,  specihes  that 
the  criteria  are  to  establish  the  eligibility 
of  a  “trial  organization  of  an  Indian 
tribe. "  (Emphasis  added).  In  addition, 
the  Senate  Report  cited  above  explicitly 
states  that  the  program  would  be  to 
provide  social  end  nutrition  services  for 
“Federally  recognized  tribal 
organizations.”  Accordingly,  a  tribal 
organization  that  meets  the  dehnition 
cited  above  is  not  eligible  to  apply 
unless  it  has  been  authorized  by  a 
Federally  recognized  tribe  to  represent 
that  tribe  for  purposes  of  Title  VI.  We 
recognize  that  this  requirement  will 
exclude  most  urban  and  off-reservation 
Indian  organizations,  but  believe  that 
the  statute  and  legislative  history 
discussed  above  clearly  indicate  the 
intent  of  the  legislation  to  award  grants 
only  to  tribal  organizations  which  are 
the  authorized  representatives  of 
Federally  recognized  tribes.  If  a 
Federally  recognized  tribe  authorizes  an 
urban  or  off-reservation  tribal 
organization  to  be  the  tribe’s  sole 
representative  for  purposes  of  Title  VI, 
that  organization  would  be  eligible  to 
apply  for  a  grant  under  this  part. 

4.  Issue:  Which  tribal  organizations 
may  apply  fora  Title  VI  grant,  i.e..  Must 
a  tribal  organization  be  the  governing 
body  of  the  tribe?  A  number  of 
commenters  questioned  whether  the 
NPRM  required  an  applicant  under  Title 
VI  to  be  the  governing  body  of  the  tribe. 

AoA  response:  The  definition  of 
“tribal  organization”  in  the  NPRM, 


which  is  taken  from  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  permits  three  types  of 
tribal  organizations  to  apply:  (1)  The 
recognized  governing  body  of  a  tribe:  (2) 
any  legally  established  organization  of 
Indians  which  is  controlled,  sanctioned 
or  chartered  by  a  governing  body;  or  (3) 
is  democratically  elected  by  the  adult 
members  of  the  Indian  community 
served  by  the  organization.  The  Act 
further  provides  that  an  organization 
may  perform  services  benefiting  more 
than  one  tribe,  with  the  approval  of  each 
tribe  to  be  served. 

The  NPRM  paralleled  the  statutory 
language.  We  think  that  each  Indian 
tribe  should  decide  which  type  of 
organization  can  best  serve  the  older 
members  of  the  tribe.  Accordingly,  this 
regulation  permits  the  tribe  to  select  the 
type  of  organization  it  wishes  to 
represent  the  older  members  of  the  tribe. 

5.  Issue:  Funding  tribal  organizations 
under  both  Titles  III  and  VI.  Section 
1328.7(d)  of  the  NPRM  proposed  that  a 
tribal  organization  could  not  receive 
funds  under  both  Titles  III  and  VI  for  the 
duration  of  the  grant.  This  restriction 
was  based  on  Section  604(f)  of  the  Act, 
which  provides  that  whenever  the 
Commissioner  approves  an  application 
for  a  tribal  organization,  that 
organization  “may  not  receive  funds 
under  Title  III.”  We  received  numerous 
comments  on  this  proposed  requirement 
in  the  NPRM.  Most  commenters 
supported  a  change  in  the  NPRM 
language  to  allow  a  tribal  organization 
to  be  funded  under  both  Titles  III  and 
VI.  Many  based  their  recommendation 
on  a  concern  for  the  population  in  the 
tribal  organization’s  service  area  who 
would  not  be  eligible  to  be  served  by  a 
Title  VI  grantee.  (Indians  under  sixty,  or 
those  who  are  not  members  of  a 
Federally  recognized  tribe,  non-Indians 
living  in  the  service  area  would  all  be 
ineligible  under  Title  VI  even  if  they 
were  married  to  eligible  Indians.  (See 
below  for  discussion  of  nutrition 
exception.)).  They  were  concerned  that 
if  a  tribal  organization  chose  to  apply  ' 
for  a  Title  VI  grant,  those  individuals 
who  could  not  be  represented  by  the 
tribal  organization  would  be  without 
social  and  nutrition  services  unless  a 
State  or  area  agency  which  was 
responsible  for  serving  those  people 
could  subgrant  or  contract  with  the  Title 
VI  organization  to  provide  the  services. 
A  few  commenters,  including  one 
national  Indian  organization, 
recommended  that  a  tribe  be  restricted 
to  receiving  funds  either  under  Title  III 
or  Title  VI,  but  not  both.  Considerable 
concern  was'also  expressed  that  a 
requirement  for  separate  tribal 
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organizations  under  Titles  III  and  VI  to 
serve  the  same  Indian  community  would 
create  duplication  of  facilities  or 
equipment  and  waste  scarce  resources. 

AoA  response:  In  reviewing  this 
provision  of  the  NPRM,  AoA  carefully 
examined  the  statute  and  its  legislative 
history.  There  are  two  references  in  the 
committee  reports  explaining  the 
situations  that  Congress  intended  to 
prohibit  under  Section  604(f).  The  Senate 
report  cited  above  explained  the  intent 
of  the  restriction  as  follows: 

“The  committee  bill  requires  that  an  Indian 
tribe  applying  for  direct  hmding  must 
continue  to  operate  programs  under  this  title 
for  one  year.  This  is  to  prevent  a  tribal 
organization  horn  taking  the  option  for  direct 
funding,  and  then  deciding  within  a  short 
period  of  time  to  revert  to  a  social  services 
program  under  the  title  Ill  framework.”  * 

We  think  that  this  legislative  history 
indicates  that  the  restriction  placed  on  a 
tribal  organization  was  meant  to  be  an 
administrative  safeguard  to  prevent  a 
single  tribal  organization  from 
vacillating  between  funding  sources 
within  a  single  jiroject  period. 

The  conference  report  added  a  further 
explanation:  "The  Senate  amendments 
further  required  that  a  tribal 
organization  receiving  funds  under  this 
title  receive  a  grant  for  not  less  than  one 
year  during  which  time  Title  III  social 
services  funds  shall  not  also  be  awarded 
to  provide  services  to  the  tribal 
organization.”  ^  Although  the  conference 
explanation  could  be  read  to  prohibit 
subgranting  or  contracting  by  an  area 
agency  wiA  a  Title  VI  tribal 
organization  to  provide  services  on 
behalf  of  the  area  agency  to  its  Title  III 
participants  residing  in  the  Title  VI 
service  area,  we  do  not  believe  this  is 
the  required  reading. 

Title  III  social  services  are  not 
provided  to  tribal  organizations,  but 
rather  to  individual  older  persons.  If  we 
permitted  a  tribal  organization  to  be  a 
Title  III  service  provider,  it  would  not  be 
providing  Title  III  services  to  the  same 
individuals  whom  it  represented  and 
served  under  Title  VI.  The  additional 
statutory  provisions  discussed  below 
indicate  that  Congress’  main  concern  in 
enacting  these  funding  restrictions  was 
to  ensure  that  the  sam^^andividual 
Indians  not  receive  services  under  both 
Titles.  Accordingly,  we  have  concluded 
that  the  provision  of  services  under 
Titles  III  and  VI  by  the  same  tribal 
organization  to  different  individuals 
would  be  allowable,  since  it  is  not  an 
activity  that  the  legislative  history 


*95th  Cong.  2d  Sess.  Senate  Rept.  No.  95-856.  p. 
17. 

’95th  Cong.  2d  Sess.  House  Conf.  Rept.  No.  95- 

1618.  p.  82. 


indicates  that  Congress  intended  to 
prohibit. 

We  want  to  make  very  clear, 
however,  that  a  tribal  organization 
providing  services  under  both  III  and  VI 
must  take  whatever  steps  are  necessary 
to  ensure  that  the  same  individuals  do 
not  receive  services  under  both  Titles. 
Furthermore,  those  tribal  organizations 
which  receive  funds  under  both  Titles  III 
and  VI  must  administer  the  funds  in 
accordance  with  the  applicable 
provisions  of  the  title  under  which  those 
funds  are  received,  and  must  allocate 
costs  of  any  shared  equipment  and 
facilities. 

AoA  believes  that  the  availability  of 
funding  from  Title  III  and  Title  VI  will 
promote  the  provision  of  social  and 
nutrition  services  to  all  older  individuals 
in  the  service  area. 

6.  Issue:  Restrictions  on  individuals 
receiving  services  under  both  Titles  III 
and  VI.  Section  1328.31(b)(4)  of  the 
NPRM  included  a  requirement  “that  the 
tribal  organization  has  a  mechanism  to 
assure  that  older  Indians  receiving 
services  under  Title  VI  will  not  receive 
services  imder  Title  III  for  the  duration 
of  the  grant.”  Numerous  commenters 
objected  to  or  questioned  the  use  of  the 
word  “mechanism.”  Other  commenters 
pointed  out  that  services  under  Title  III 
are  so  often  sparse  and  inadequate  that 
a  tribal  organization  should  be 
permitted  to  use  Title  VI  funds  to 
augment  the  Title  III  program.  Some 
commenters  recommended  that  Title  III 
and  VI  funds  be  used  for  the  same 
individual  as  long  as  the  Title  VI  funds 
are  used  for  different  services  than 
those  provided  under  Title  III. 

AoA  response:  After  careful  review, 
we  have  concluded  that  the  Act  does 
not  permit  an  individual  to  receive 
services  under  both  Titles  III  and  VI.  As 
we  explained  above,  we  think  that 
Section  604(f)  of  the  Act,  prohibits  the 
tribal  organization  from  receiving  funds 
under  Title  III  to  serve  individuals 
whom  it  represents  under  Title  VI. 
Furthermore,  section  604(d)  requires  the 
Commissioner  to  withhold  from  a  State’s 
allotment  an  amount  attributable  to 
older  Indians  in  the  State  who  will  be 
served  under  Title  VI.  Also,  section 
602(a)(3)  requires  as  a  basic  eligibility 
criterion  that  a  tribal  organization  must 
assure  that  older  Indians  served  under 
Title  VI  will  not  receive  services  under 
Title  III.  We  think  it  is  clear  that  this 
statutory  language  is  intended  to 
prevent  the  same  individual  from 
receiving  services  under  both  Titles  and 
from  being  counted  twice  for  purposes 
of  distributing  funds  under  the  Act. 

For  these  reasons,  we  have  retained 
this  provision  of  the  NPRM.  An 
individual  may  not  receive  services 


under  both  Titles  III  and  VI,  even  though 
the  services  may  be  different.  However, 
we  have  modifred  the  language  of  the 
Hnal  regulations  to  clarify  what  this 
provision  means.  Section  1328.39(b) 
requires  a  tribal  organization  to  provide 
an  assurance  in  its  preapplication  that  it 
has  methods  and  procedures  to  ensure 
that  Indians  receiving  services  under 
this  part  do  not  also  receive  services 
under  45  CFR  Part  1321  for  the  duration 
of  the  grant  imder  this  part.  We  do  not 
want  to  specify  in  these  regulations 
what  these  methods  and  procedures 
must  be.  However,  an  example  could  be 
that  the  tribal  organization  uses  the 
tribal  statistics  that  were  certified  by 
BIA  and  provides  the  names  of 
individuals  to  be  served  under  this  part 
to  the  Area  Agency(ies)  whose  planning 
and  service  area(s)  include  the  tribal 
organization’s  service  area. 

7.  Issue:  May  the  spouse  of  an  eligible 
older  Indian  receive  services  under  this 
port, 5*  Neither  Title  VI  of  the  Act  nor  the 
NPRM  include  specific  provisions 
regarding  the  availability  of  services  to 
the  spouse  of  an  eligible  older  Indian. 
Numerous  comments  were  received, 
strongly  recommending  that  the  spouse 
of  an  eligible  Indian  be  permitted  to 
receive  services  under  this  part. 

AoA  response:  Section  603  of  the  Act 
provides  that  the  Commissioner  may 
make  grants  for  social  and  nutrition 
services  for  Indians  who  are  aged  60 
and  older.  This  language  would  seem  to 
limit  eligibility  for  all  services  under  this 
part  to  Indians  aged  60  and  older. 
However,  in  section  601,  the  Act  sets 
forth  the  basic  purpose  of  Title  VI  which 
is  to  provide  social  and  nutrition 
services  to  Indians  comparable  to 
services  provided  under  Title  III. 

Further,  in  Section  604(a)(8),  the  Act 
requires  that  nutrition  services  under 
this  part  be  provided  substantially  in 
compliance  with  Part  C  of  Title  III.  Part 
C  incorporates  Section  307(a)(13)  of  the 
Act,  which  provides  that  nutrition 
services  be  made  available  to 
individuals,  aged  60  and  older,  and  to 
their  spouses.  Thus,  Section  307  of  the 
Act  establishes  both  a  minimum 
eligibility  criterion,  and  an  exception  to 
that  criterion:  that  is,  the  Act  establishes 
age  60  or  older  as  a  minimum  age  for 
eligibility  for  nutrition  services  under 
Title  III,  but  allows  the  spouse  of  an 
eligible  older  individual  to  receive 
services  regardless  of  his  or  her  own 
age. 

We  believe  the  Act  could  be 
interpreted  to  allow  the  same  exception 
for  Title  VI  participants.  While  Section 
603  provides  that  services  under  this 
part  are  for  Indians  aged  60  or  older,  we 
think  that  Section  604(a)(8),  by  requiring 
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that  nutrition  services  be  provided  in 
substantial  compliance  with  the 
requirements  of  Title  III,  could  be  read 
as  providing  a  basis  for  an  exception  to 
that  rule  in  the  case  of  nutrition 
services. 

If  we  excluded  the  spouses  of  eligible 
older  Indians  from  nutrition  services 
unless  they  were  also  60  or  older  and 
members  of  Federally  recognized  tribes, 
we  would  be  significantly  changing  the 
way  in  which  nutrition  services  are 
provided  to  older  Indians,  and  would  be 
denying  nutrition  services  to  many 
people  who  now  receive  them.  Under 
Title  III,  spouses  of  Indians  60  and  older 
are  now  receiving  nutrition  services 
even  though  the  spouses  are  under  60. 
They  could  not  continue  to  be  served 
under  Title  III  if  their  spouses  received 
services  under  Title  VI,  since  their  Title 
III  eligibility  is  dependent  on  their 
spouses'  receipt  of  Title  III  services, 
liiere  is  no  indication  in  the  legislative 
history  that  Congress  intended  such  a 
result;  on  the  contrary.  Section  601 
clearly  indicates  that  the  purpose  of  the 
Act  was  to  make  services  available 
under  Title  VI  comparable  to  those 
available  under  TiUe  III.  Accordingly, 
we  have  provided  in  these  final 
regulations  that  spouses  of  Indians  60 
and  older  may  receive  nutrition  services 
under  Title  VI. 

8.  Issue:  Service  Area.  Use  of  the  term 
“Reservation" in  defining  "service 
area. "In  §  1328.3  of  the  NPRM,  we 
proposed  the  following  definition  of 
service  area: 

“Service  area"  is  that  geographic  area  in 
which  the  tribal  organization  provides  social 
and  nutrition  services  to  the  older  Indians 
residing  there.  It  must  be  either  a  part  of  a 
reservation,  an  entire  reservation,  several 
reservations,  or  areas  designated  by  the 
Bureau  of  Indian  Affairs  as  near  reservation 
lands. 

The  NPRM  proposed  further  at 
S  1328.9(m)  that  a  tribal  organization 
could  provide  services  only  in  its 
approved  service  area.  A  number  of 
commenters  expressed  concern  about 
our  service  area  requirement  and  our 
definition.  Most  of  the  concerns  about 
this  requirement  arose  through  our  use 
of  the  word  “reservation."  Many 
commenters  expressed  concern  about 
our  use  of  this  term  since  some  Indian 
lands  are  not  called  “reservations.” 
Others  noted  that  many  older  Indians 
live  off  reservation  on  lands  not 
officially  designated  by  the  BIA  as  “near 
reservation  lands." 

AoA  response:  We  think  that  use  of  a 
service  area  will  encourage  effective 
planning  and  use  of  Title  VI  services, 
and  will  help  ensure  that  older  Indians 
receiving  services  under  Title  VI  do  not 
also  receive  them  under  Title  III.  In 


developing  the  proposed  regulations,  we 
sought  to  build  an  administrative  base 
for  Title  VI  that  was  similar  to  that  in 
Title  III.  We  proposed  a  requirement  for 
a  service  area  in  order  to  parallel  the 
Title  III  planning  and  service  area.  Since 
our  use  of  the  term  “reservation” 
created  confusion  and  in  some  cases 
would  exclude  numbers  of  older  Indians 
from  Title  VI  services,  we  have  revised 
the  definition  of  service  area  to  read  as 
follows: 

“Service  area"  is  that  geographic  area, 
approved  by  the  Commissioner,  in  which  the 
tribal  organization  provides  social  and 
nutrition  services  to  the  eligible  older  Indians 
residing  there. 

A  service  area  may  Include  all  or  part 
of  a  reservation  and  any  portion  of  a 
county  or  counties  vtdiich  have  a 
common  boimdary  with  the  reservation. 
This  definition  was  derived  from  the 
definition  of  service  area  established  by 
the  Indian  Health  Service  for  purposes 
of  contract  health  services.  We  felt  that 
broadening  the  definition  of  service  area 
to  include  counties  contiguous  to  a 
reservation  would  allow  the  tribal 
organization  to  provide  services  to 
in^viduals  living  ofi  reservation  lands 
but  who  would  otherwise  be  eligible  for 
the  Title  VI  program. 

Section  1328.9  of  the  regulations 
further  specifies  that  the  Commissioner 
may,  if  requested  by  a  tribal 
organization,  approve  a  service  area 
which  includes  non-contiguous  areas,  if 
he  or  she  finds  that  the  designation  of 
such  an  area  will  further  the  purposes  of 
the  Act  and  will  provide  for  more 
effective  administration  of  the  program 
by  the  tribal  organization  concerned.  In 
addition,  the  Administration  on  Aging 
has  expanded  the  definition  of 
“Reservation,”  pursuant  to  25  CFR 
20.1(v)  and  45  CFR  1336.1,  so  as  not  to 
exclude  any  category  of  Indian  lands. 
The  definition  of  “reservation”  is  as 
follows: 

“Indian  reservation”  means  the  reservation 
of  any  Federally  recognized  Indian  tribe, 
including  any  band,  nation,  pueblo,  or 
rancheria,  any  former  reservation  in 
Oklahoma,  any  community  or  non-trust  land 
under  the  jurisdiction  of  an  Indian  tribe, 
including  a  band,  nation,  pueblo,  or 
rancheria,  with  allotted  lands  or  lands 
subject  to  a  restriction  against  alienation 
imposed  by  the  United  States,  and  Alaskan 
Native  regions  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act  (85 
Stat.  688). 

9.  Issue:  Service  Area.  Representing 
"all  or  part”  of  a  tribe’s  elders.  Several 
commenters  expressed  concern  over  our 
permitting  a  tribal  organization  to 
choose  to  serve  only  part  of  the  eligible 
older  Indians  within  the  service  area,  or 
to  limit  the  service  area  to  only  part  of 


the  reservation.  They  expressed  concern 
that  this  policy  might  create  problems  in 
jurisdiction  between  tribal  organizations 
and  area  agencies  if  a  tribal 
organization  designated  only  part  of  a 
reservation  as  its  service  area. 

AoA  response:  We  believe  strongly 
that  the  tribal  organization,  as  the  entity 
responsible  both  to  the  tribe  and  to  AoA 
for  the  administration  of  its  Title  VI 
grant,  ought  to  have  the  flexibility  to 
establish  its  service  area  based  on  the 
number  of  the  eligible  older  Indians 
whom  it  can  serve  effectively.  Tribal 
organizations  and  area  agencies  will 
need  to  coordinate  Title  III  and  VI 
planning  and  delivery  regardless  of  the 
size  of  a  tribal  organization’s  service 
area,  to  ensure  that  those  ineligible  for 
Title  VI  still  receive  services  under  the 
Act  and  to  ensure  that  individual  older 
Indians  do  not  receive  services  under 
both  Titles  at  the  same  time.  While  AoA 
will  assume  primary  responsibility  for 
technical  assistance  to  tribal 
organizations,  we  expect  area  agencies 
and  State  agencies  to  cooperate  fully 
with  tribal  organizations  to  ensure  that 
Title  VI  is  fully  implemented  and  does 
not  result  in  a  decrease  of  services  to 
older  Indians  imder  the  Act.  We  do  not 
think  that  permitting  a  tribal 
organization  to  designate  only  part  of  a 
reservation  will  significantly  increase 
coordination  or  jurisdictional  problems, 
and  believe  a  tribal  organization  should 
only  attempt  to  represent  and  serve 
those  Indians  it  can  serve  effectively 
with  the  funds  available.  We  want  to 
stress  that  a  tribal  organization  is 
responsible  under  §  1328.9(q]  of  the  final 
regulation  to  provide  services  under  this 
part  in  a  fair  and  uniform  manner  to  all 
older  Indians  In  the  service  area, 
including  members  of  other  Federally 
recognized  tribes  who  may  be  living  ~ 
there. 

10.  Issue:  What  are  the  requirements 
for  a  needs  assessment?  Section 
1326.9(c)  of  the  NPRM  provided  that  the 
tribal  organization  must  conduct  a  needs 
assessment.  This  requirement  is  based 
on  Section  604(a)(1)  of  the  Act.  Section 
1328.11(c)  of  the  OTRM  required  a  tribal 
organization  to  use  the  needs 
assessment  as  the  basis  for  its  decision 
to'  provide  any  of  the  optional  services 
as  well  as  determining  the  amount  or 
scope  of  all  services  to  be  provided 
under  Title  VI.  Commenters  wanted 
either  guidelines  or  a  specific  format  for 
a  needs  assessment. 

AoA  response.  We  have  revised  the 
regulations  at  §  1328.9(e)  to  clarify  what 
we  mean  by  a  needs  assessment.  We 
intend  that  needs  assessments  be  used 
to  justify  the  types  of  services  that  will 
be  provided  under  a  Title  VI  grant,  and 
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to  establish  the  priority  for  those 
services.  Needs  assessments  can  be 
carried  out  in  varying  degrees  of  detail. 
While  we  do  not  want  to  require  a  given 
format,  we  do  think  there  is  an  essential 
question  to  be  answered  in  any  needs 
assessment  which  is:  “How  does  the 
tribal  organization  know  that  a  specific 
service  (or  set  of  services)  is  needed  by 
the  elderly  population  in  the  service 
area?”  To  answer  this,  a  tribal 
organization  must  first  determine  the 
needs  in  its  service  area;  then  describe 
how  a  service  or  set  of  services  will 
meet  these  needs.  Next,  the  tribal 
organization  should  describe  how  it 
went  about  defining  these  needs 
(survey,  received  many  requests  for  this 
service,  etc.)  and  what  evidence  exists 
concerning  the  extent  of  the  problem. 

This  information  should  be  detailed 
enough  so  the  tribal  organization  can 
show  in  its  application  the  extent  to 
which  the  proposed  services  will  serve 
the  needs  in  the  service  area. 

The  information  being  required  in  the 
regulation  is  intended  to  describe  what 
was  actually  done  in  defining  problems. 
It  is  not  intended  to  result  in  a  mass  of 
statistical  data,  and  it  should  not  require 
more  than  modest  surveys,  if  any.  A 
tribal  organization  may  conduct  its  o.wn 
needs  assessment  or  use  a  study  or 
assessment  conducted  by  another 
agency.  If  other  assessments  or  studies 
are  used  (of  other  tribes,  or  using 
broader  data  such  as  State  or  regional 
data)  the  tribal  organization  must 
explain  the  other  studies  to  ensure  that 
the  needs  defined  in  the  study  are 
applicable  to  the  tribe  and  area  under 
consideration  for  this  grant. 

11.  Issue;  Must  a  tribal  organization 
spend  Title  VI  funds  for  each  of  the 
required  services?  Section  604(a)  (8)  and 
(10)  of  the  Act  requires  a  tribal 
organization  to  provide  assurances  that 
nutrition,  legal  and  ombudsman 
services,  either  will  be  delivered  or 
made  available  directly  or  by  way  of 
grant  or  contract  in  substantial 
compliance  with  the  provisions  for  those 
services  in  Title  III.  Section  604(a)(6) 
requires  that  a  tribal  organization  must 
provide  for  establishing  and  maintaining 
information  and  referral  services. 

We  proposed  in  §  1328.11(a)  of  the 
NPRM  that  a  tribal  organization  must 
provide  these  four  categories  of  services. 
Several  commenters  questioned  the  use 
of  the  term  “provide”  in  the  NPRM.  They 
indicated  that  it  was  not  clear  whether  a 
tribal  organization  would  have  to  spend 
Title  VI  funds  for  each  of  the  required 
services. 

AoA  response:  AoA  has  consistently 
interpreted  the  phrases  “provide”  and 
“provide  for”  to  differentiate  between 
those  Title  III  services  for  which  an  area 


agency  must  spend  Title  111  funds,  and 
those  for  which  it  must  simply  ensure 
that  adequate  funding  is  available  from 
some  source.  We  have  adopted  a  similar 
approach  under  §  §  1328.21  through 
1328.27  of  these  final  regulations. 

We  think  that  the  preferable  reading 
of  the  requirements  of  604(a)  (8)  and  (10) 
that  a  tribal  organization  provide 
assurances  that  nutrition,  legal,  and 
ombudsman  services  will  be  delivered 
or  made  available  “either  directly  or  by 
way  of  grant  or  contract”  is  that  the 
tribal  organization  must  fund  those 
services  under  its  Title  VI  grant.  We 
think  these  three  services  are  basic  to 
any  services  program  under  the  Act. 
Since  Section  604(a)(6)  does  permit  a 
tribal  organization  to  “provide  for” 
information  and  referral  services,  we 
would  not  require  a  tribal  organization 
to  spend  Title  VI  funds  on  those  services 
if  those  services  are  in  place  and 
adequate,  or  if  adequate  services  can  be 
developed  using  other  resources. 

12.  Issue:  Nutrition.  Type  and 
frequency  of  meals  served.  Section 
1328.15(c)  of  the  NPRM  required  that  “a 
hot  or  otherwise  appropriate  meal  be 
provided  at  least  once  a  day,  five  days  a 
week.”  A  number  of  commenters 
expressed  concern  about  the 
requirement  for  frequency  of  meals. 

They  indicated  that  at  times  adverse 
weather  and  great  distances  over  which 
either  meals  or  participants  had  to  be 
transported  made  the  five  days  a  week 
rule  impractical.  Some  commenters 
noted  in  particular  the  hardship  this  rule 
would  impose  in  a  State  like  Alaska 
with  its  sparsely  populated 
communities. 

AoA  response:  We  have  modified  this 
provision  to  require  that  a  hot  or 
otherwise  appropriate  meal  be  provided 
at  least  once  a  day,  five  days  a  week 
except  in  those  cases  where  the  tribal 
organization,  on  the  basis  of  its  needs 
assessment,  can  justify  less  than  five 
days  a  week.  However,  we  want  to 
clarify  that  the  five  day  per  week 
requirement  means  that  the  tribal 
organization  must  provide  meals  at  least 
five  days  a  week. 

This  does  not  mean  that  each 
congregate  nutrition  service  site  must 
operate  five  days  a  week;  nor  does  it 
mean  that  every  older  Indian 
represented  by  the  tribal  organization 
must  receive  a  meal  five  days  a  week. 
We  recognize  the  circumstance  of  great 
distances  which  create  problems  in 
service  delivery  in  places  like  Alaska. 
Depending  on  local  circumstances,  a 
tribal  organization  may  arrange  to 
deliver  meals  at  home  for  two  or  more 
days  at  one  time.  In  some  instances,  a 
tribal  organization  may  choose  to 
provide  meals  consisting  of  cold,  frozen. 


dried,  canned  or  supplemental  foods 
with  a  satisfactory  life  storage.  These 
types  of  meals  may  be  considered 
“otherwise  appropriate”  if  they  meet  the 
required  one-third  of  the  Recommended 
Dietary  Allowance  provision  as 
specified  in  §  1328.21(b)(4). 

13.  Issue:  Nutrition.  Availability  of 
USDA  for  Tide  VI.  In  the  NPRM.  we  did 
not  include  reference  to  the  USDA 
program  of  cash  and/or  commodity 
assistance  to  nutrition  services.  Section 
311(a)(1)  of  the  Act  clearly  establishes 
the  ri^t  of  nutrition  services  providers 
under  Title  III  to  receive  surplus 
commodities  or  cash  from  the  United 
States  Department  of  Agricultiure 
(USDA).  However,  no  such  explicit 
authorization  appears  in  Title  VI.  Since 
both  the  Act  and  the  legislative  history 
were  silent  on  this  question,  we  were 
uncertain  if  the  standard  of 
comparability  between  Title  VI  and 
Title  in  services  extended  to  the  right  to 
receive  USDA  assistance. 

The  absence  of  a  provision  to  permit 
nutrition  services  provided  under  Title 
VI  the  same  access  to  USDA  assistance 
as  Title  in.  generated  the  largest  number 
of  comments  on  this  section  of  the 
regulations.  All  commenters  agreed  that 
Title  VI  nutrition  services  should  receive 
equal  consideration  in  terms  of  USDA 
assistance  as  do  Title  ffl  nutrition 
services. 

AoA  response:  Since  the  Department 
of  Agriculture  (USDA)  is  primarily 
responsible  for  implementing  Section 
311  of  the  Act  and  for  deciding  which 
organizations  may  receive  commodity 
distribution  and/or  cash  imder  Older 
Americans  Act  programs,  we  referred 
this  issue  to  USDA  for  its  review.  USDA 
has  determined  that  the  Title  VI 
program  is  eligible  for  the  same  kind  of 
assistance  in  commodities  or  cash  in 
lieu  of  support  that  USDA  presently 
provides  to  the  Title  III  program.  USDA 
recommended  language  which  we 
included  in  these  final  regulations  in 
§  1328.21(d)  specifying  what  a  tribal 
organization  must  do  to  obtain 
assistance  fix)m  USDA  for  nutrition 
services  provided  under  Title  VI. 

14.  Issue:  Ombudsman.  General  In 

§  1328.21(a)  of  the  NPRM,  we  proposed 
that  a  tribal  organization  must  provide 
an  ombudsman  program  if  a  long-term 
care  facility  existed  in  the  service  area 
on  reservation  lands.  One  commenter 
objected  to  the  language  in  the  NPRM 
which  required  tribal  organizations  to 
provide  an  ombudsman  program  for 
long-term  care  facilities  “on  reservation 
lands,”  since  some  tribes  do  not  have 
reservation  lands. 

AoA  response:  In  response  to  this 
concern,  we  revised  §  1328.27  of  the 
final  regulation  to  refer  to  long-term 
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facilities  "subject  to  the  jurisdiction  of 
the  tribe.”  The  phrase  “on  reservation 
lands"  has  been  deleted. 

15.  Issue:  Ombudsman.  Coordination 
with  Title  III  ombudsman  services.  The 
largest  group  of  conunenters  on  this 
issue  recommended  that  the  regulations 
require  that  Title  VI  ombudsman 
services  be  coordinated  with 
ombudsman  services  provided  under 
Title  III. 

AoA  response:  In  the  preamble  of  the 
NPRM,  we  encouraged  tribal 
organizations  to  enter  into  cooperative 
agreements  with  appropriate  agencies  to 
assure  that  older  Indians  residing  in 
long-term  care  facilities  in  the  State 
have  the  benefit  of  ombudsman  services. 
Cooperative  agreements  could  also 
assure  that  ombudsman  services  will  be 
available  to  non-Indian  residents  of 
long-term  care  facilities  under  the 
jurisdiction  of  the  tribe.  In  addition, 

§  1328.9(h)  requires  that  the  tribal 
organization  coordinate,  to  the  extent 
feasible,  with  other  community  agencies 
in  the  service  area,  including  area 
agencies  on  aging,  in  planning  and 
providing  services  to  older  Indians.  We 
believe  this  requirement  should  be 
sufficient  to  ensure  the  effective  delivery 
of  ombudsman  services.  If  further 
coordination  requirements  appear 
necessary  in  the  future,  we  will  revise 
both  these  regulations  and  Title  III 
regulations  to  add  those  requirements. 

16.  Issue:  Ombudsman.  Scope  of  the 
Ombudsman  Program:  Several 
commenters  suggested  that  the  scope  of 
the  ombudsman  program  be  expanded 
to  include  services  to  individuals  who 
are  not  residents  of  long-term  care 
facilities,  such  as  homebound 
individuals,  and  to  include  services  not 
directly  related  to  long-term  care,  such 
as  assisting  elderly  individuals  to  obtain 
State  and  community  services,  or 
assisting  tribes  to  develop  temporary 
care  facilities. 

AoA  response:  Section  1328.27  of  the 
final  regulation  indicates  those 
ombudsman  services  which  a  tribal 
organization  must  provide  if  there  is  a 
long-term  care  facility  in  the  service 
area  that  is  subject  to  the  jurisdiction  of 
the  tribe.  Although  the  required 
ombudsman  services  are  limited  to 
concerns  associated  with  long-term  care 
facilities,  the  regulation  does  not 
prohibit  a  tribal  organization  from 
providing  a  broader  range  of 
ombudsman  services.  This  provision  is 
consistent  with  §  1328.17  which 
indicates  that  the  tribal  organization 
may  provide  a  broad  range  of  optional 
services  designed  to  meet  the  social  and 
nutrition  needs  of  older  Indians  in  the 
service  area. 


17.  Issue:  Ombudsman.  Cultural 
needs.  Several  commenters  stressed  the 
need  to  reference  the  cultural  needs  of 
older  Indians  residing  in  long-term  care 
facilities. 

AoA  response:  Section  1328.27(b)(1) 
has  been  expanded  to  allow  for  the 
investigation  of  complaints  regarding 
administrative  actions  which  are 
detrimental  to  the  residents.  An 
exploration  of  any  needs  or  problems, 
including  those  with  a  cultural  basis, 
would  come  under  this  provision. 

18.  Issue:  Legal  Services  Clarification. 
Commenters  sought  clarification  of  the 
phrase  in  the  NPRM,  §  1328.17(a)  if 

“*  *  *  legal  services  are  already  being 
provided  to  older  Indians  in  the  service 
area,  funds  under  this  part  may  be  used 
only  to  supplement  these  services.”  In 
particular,  commenters  questioned 
whether  this  included  legal  services  that 
had  been  provided  under  Title  III. 
Commenters  also  recommended 
coordination  between  legal  services 
provided  under  Titles  III  and  VI.  Other 
commenters  sought  clariHcation  on 
whether  a  tribal  organization  had  to 
provide  legal  services  directly  or  by 
supporting  existing  legal  services 
programs. 

AoA  response:  In  order  to  clarify  that 
funds  under  this  part  are  to  be  in 
addition  to  funds  currently  being 
expended,  we  have  revised  the  language 
of  the  NPRM  to  read  as  follows: 

Legal  services  provided  with  funds  under 
this  part  must  be  in  addition  to  and  not  in 
substitution  for,  any  legal  services  provided 
to  older  Indians  represented  by  the  tribal 
organization,  except  that  legal  services  which 
had  been  provided  for  under  Title  III  of  the 
Act  would  not  continue  to  be  available  to 
older  Indians  served  under  this  part. 

While  title  VI  legal  services  must  be 
in  addition  to  services  available  from 
non-Title  III  sources  this  requirement 
would  not  preclude  coordination  with 
legal  services  available  under  Title  III. 
For  example,  the  same  provider  could  be 
used.  Furthermore,  we  stress  that  tribal 
organizations  and  area  agencies  must 
coordinate,  to  the  extent  feasible,  in  the 
provision  of  all  services  including  legal 
services. 

In  response  to  whether  the  tribal 
organization  can  provide  legal  services 
directly,  we  want  to  stress  that  it  may. 
However,  it  must  meet  all  the  provisions 
of  §  1328.23. 

19.  Issue:  Authority  for  senior  center 
construction.  Section  604(a)(9)  of  the  Act 
provides  that  whenever  an  application 
under  Title  VI  contains  provisions  for 
the  acquisition,  alteration,  or  renovation 
of  facilities  to  serve  as  multipurpose 
senior  centers,  the  application  must 
contain  assurances  of  compliance  with 
the  provisions  of  Section  307(a)(14)(A) 


(i)  and  (iii),  307(a)(14)(B),  and 
307(a)(14)(C)  of  the  Act.  A  comment  was 
made  concerning  our  authority  to  fund 
construction  since  Section  604(a)(9)  does 
not  include  explicit  reference  to  the 
construction  of  facilities  for  use  as 
multipurpose  senior  centers. 

AoA  response:  Because  Section  603 
authorizes  payment  for  the  cost  of  social 
services,  which  are  defined  in  Section 
321(b)  as  including  construction  of 
senior  centers,  we  included  in 
§  1328.23(b)  of  the  NPRM  language  that 
would  have  permitted  both  purchase 
and  construction  under  Title  VI  awards. 
We  think  that  the  preferable 
interpretation  of  the  statute  is  to  exclude 
construction  since  there  is  no  explicit 
reference  in  Title  VI  allowing  it. 
Therefore,  these  regulations  permit  only 
alteration,  renovation  or  acquisition  of 
facilities. 

20.  Issue:  Lack  of  requirement  in 
NPRM  for  a  comprehensive  and 
coordinated  service  delivery  system. 
Some  commenters  indicated  that  the 
development  of  comprehensive  and 
coordinated  services  should  be  required 
under  Title  VI  as  it  is  under  Title  III. 

AoA  response:  Congress  provided  for 
the  development  of  comprehensive  and 
coordinated  service  systems  in 
describing  the  purposes  of  Title  III,  but 
did  not  carry  forth  the  same  provision  in 
describing  the  purposes  of  Title  VI. 
Section  306(a)(1)  of  the  Act  requires 
area  agencies  to  provide  for  a 
comprehensive  system  which  assures 
the  coordinated  delivery  of  a  full  range 
of  essential  services  to  older  citizens.  In 
our  view,  the  development  of 
comprehensive  and  coordinated 
services  systems  for  older  Indians,  while 
not  required  under  Title  VI,  is  consistent 
with  the  general  purposes  of  the  Act  and 
is  to  be  encouraged. 

21.  Issue:  Special  services.  Some 
commenters  questioned  our  inclusion  of 
special  services  such  as  road  clearing, 
when  a  tribal  organization  was  not 
required  to  provide  for  the  full  range  of 
the  more  traditional  title  III  social 
services.  They  stressed  that  special 
services  could  be  funded  under  other 
programs. 

AoA  response:  We  included  examples 
of  special  social  services  to  Indians  to 
illustrate  that  the  tribal  organization 
would  have  the  flexibility  to  fund  those 
services  most  needed  by  the  older 
Indians  in  its  service  area  to  function 
independently  in  a  home  environment. 
We  will  monitor  closely  a  tribal 
organization’s  funding  of  such  “non- 
traditional"  services,  and  will  only 
approve  applications  for  funds  for  those 
services  if  we  think  that  the  provision  of 
those  services  will  further  the  purposes 
of  Title  VI. 


Federal  Register  /  Vol.  45,  No.  140  /  Friday,  July  18,  1980  /  Rules  and  Regulations 


48387 


22.  Issue:  Prohibition  against 
supplantation.  In  the  NPRM,  we  did  not 
propose  any  prohibition  against 
supplanting  other  resources  with  Title 
VI  funds.  Considerable  comment  on  this 
issue  has  been  received,  including 
comments  from  a  national  Indian 
organization,  focusing  on  the  concern 
that  Title  VI  money  may  be  used  to 
substitute  for  current  efforts  made  by 
tribes  on  behalf  of  their  older  members. 
This  is  obviously  not  the  intent  of  title 
VI.  Commenters  suggested  that  since  a 
maintenance  of  effort  is  required  under 
Title  III  that  a  similar  requirement 
should  be  in  Title  VI  in  order  to  assure 
“comparability.” 

AoA  response:  Title  VI  does  not 
contain  an  explicit  prohibition  against 
supplantation  comparable  to  the 
maintenance  of  effort  requirement  in 
Title  III,  but  Section  604[a)  does  require 
that  an  application  “provide  for  the  use 
of  such  methods  of  administration  as  are 
necessary  for  the  proper  and  efficient 
administration  of  the  program  to  be 
assisted.”  We  think  that  there  is  merit  in 
the  suggestion  of  commenters  to 
establish  in  title  VI  a  prohibition  against 
supplanting  other  resources  being  used 
by  the  tribe  for  aging  programs  with 
Title  VI  funds,  and  that  a  non- 
supplantation  requirement  is  necesssary 
for  the  Title  VI  program  to  be  efficiently 
administered  and  to  effectuate  the 
purpose  of  the  program. 

We  believe  the  basic  purpose  of  Title 
VI  provides  for  this  requirement.  In 
passing  Title  VI,  the  Congress 
determined  that  the  level  and  quality  of 
services  being  provided  to  older  Indians 
was  inadequate.  The  purpose  of  Title  VI 
is  to  offer  additional  resources  to  meet 
the  social  and  nutritional  needs  of  older 
Indians.^  If  Title  VI  funds  are  used  to 
replace  other  resources,  the  basic  intent 
to  increase  the  level  of  service  is 
defeated.  We,  therefore,  included  in 
these  regulations  at  §  1328.15  a  rule  that 
prohibits  the  use  of  Title  VI  funds  by  a 
tribe  to  replace  other  non-Title  III  fimds 
over  which  the  tribe  has  jurisdiction  that 
were  previously  used  for  aging 
programs. 

23.  Issue:  Lack  of  requirement  in 
NPRM  for  an  advisory  council.  The 
NPRM  did  not  propose  a  requirement  for 
an  advisory  council.  We  did  not  include 
this  because  the  Act  itself  did  not 
specifically  require  this  for  Title  VI 
grantees.  We  received  many  comments 
concerning  the  failure  to  include  this 
requirement,  all  of  which  were  in  favor 
of  requiring  an  advisory  council. 

AoA  response:  Although  Title  VI  does 
not  specifically  require  an  advisory 
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council  for  Title  VI  grantees.  Section 
604(a)  of  the  Act  requires  an  application 
to  “provide  for  the  use  of  such  methods 
of  administration  as  are  necessary  for 
the  proper  and  efficient  administration 
of  the  program  to  be  assisted.”  We 
believe  that  an  advisory  council  is  an 
important  means  for  ensuring  proper 
administration  of  Older  Americans  Act 
programs.  Accordingly,  we  imposed  an 
advisory  council  requirement  for  State 
agencies  in  the  Title  III  regulations 
(Section  1321.47],  and  are  also  imposing 
one  for  tribal  organizations  under  these 
final  regulations. 

24.  Issue:  Lack  of  requirement  in 
NPRM  for  contributions.  The  NPRM  did 
not  include  a  provision  for  contributions. 
Contributions  are  not  specifically 
provided  for  under  Title  VI.  We  received 
many  comments  on  this  issue,  all  of 
which  favored  inclusion  of  a  provision 
regarding  contributions.  It  was  pointed 
out  that  many  older  Indians  who  have 
made  contributions  in  the  past  have 
expressed  a  desire  to  continue  to 
contribute  to  the  support  of  the 
programs  which  serve  them. 

AoA  response:  AoA  had  not  intended 
to  exclude  the  possibility  of  having 
contributions.  Therefore,  we  have 
included  a  new  §  1328.13  to  clarify  the 
role  of  contributions  in  a  Title  VI 
program.  This  section  parallels  the  Title 
III  regulation  at  §  1321.111  and  requires 
the  tribal  organization  to  provide  each 
older  Indian  with  a  free  and  voluntary 
opportunity  to  contribute  to  the  cost  of 
the  service.  However,  the  section  further 
specifies  that  no  older  Indian  may  be 
denied  a  service  because  he  or  she  will 
not  or  cannot  contribute  to  the  cost  of 
the  service. 

25.  Issue:  Application  approval  and 
funding  process.  In  §  §  1328.35  and 
1328.37  in  the  NPRM,  we  proposed  a 
series  of  application  requirements  and 
provided  that  the  Commissioner  would 
notify  the  tribal  organization  whose 
application  was  approved  of  the 
amount,  duration,  and  effective  date  of 
the  grant  award.  Several  commenters 
suggested  that  we  publish  an  allocation 
formula  for  Title  VI  grantees.  Since  Title 
VI  is  not  a  formula  grant  program,  we  do 
not  think  that  an  allocation  formula  is 
appropriate  for  these  grants.  However, 
we  would  like  to  explain  in  more  detail 
how  we  expect  that  we  will  approve  and 
fund  Title  VI  applications. 

We  have  expanded  the  application 
requirements  proposed  in  the  NPRM  to 
make  clear  that  the  ^plication  and 
supporting  documentation  must 
demonstrate  that  the  tribal  organization 
will  satisfactorily  meet  its  management 
and  service  delivery  responsibilities, 
and  that  the  service  program  it  proposes 


will  further  the  purpose  of  the  Act,  and 
is  realistic  in  light  of  the  funds  available. 

We  have  also  added  several  general 
assurances  to  the  application  section. 

These  regulations  require  that  a  tribal 
organization  submit  as  a  part  of  its 
application  a  budget  request  that 
speciHes  the  amounts  requested  and  the 
activities  that  the  tribal  organization 
will  carry  out  with  the  amounts 
requested. 

Part  of  the  process  for  determining 
whether  an  applicatioii  is  approvable 
will  be  an  evaluation  of  the  tribal 
organization’s  proposed  budget  in  light 
of  the  activities  it  proposes  and  the 
funds  available.  We  will  review  the 
applications  and  decide  whether  they 
meet  the  criteria  for  approval,  and 
whether  the  application  justifies  the 
amoimts  requested.  If  an  application 
does  not  meet  the  criteria  for  approval, 
after  technical  assistance  is  provided  for 
as  specified  in  §  1328.47,  the 
Commissioner  will  disapprove  the 
application  and  no  funds  will  be 
awarded.  If  the  application  is 
approvable,  but  we  think  that  the  tribal 
organization  has  not  adequately 
documented  its  need  for  the  amount  of 
fimds  requested,  we  may  not  award  the 
full  amount  requested. 

If  the  Commissioner  approves 
applications  that  request  amounts  in 
excess  of  the  funds  appropriated,  he  or 
she  will  choose  some  equitable 
procedure  for  awarding  the  funds,  such 
as  reducing  all  awards  for  approved 
applications  by  a  specified  percentage, 
or  giving  each  grantee  a  minimum  base 
grant  and  awarding  the  remainder  on 
some  other  basis. 

If,  in  any  fiscal  year,  these  procedures 
result  in  grant  awards  which  would  be 
too  small  to  effectively  implement  Title 
VI  programs,  the  Commissioner  may 
review  and  rank  all  approved 
applications  and  fund  those  that 
demonstrate  the  greatest  capacity  to 
provide  effective  and  efficient  delivery 
of  services.  The  Commissioner  may  also 
award  a  certain  percentage  of  the 
appropriation  to  a  limited  number  of 
grantees  above  the  basic  grant  awards 
to  support  projects  or  programs  of 
national  significance.  The  Commissioner 
will  apply  the  same  method  for 
awarding  funds  to  all  applications  for  a 
given  budget  or  project  period.  A  budget 
period  is  generally  for  a  12  month 
period.  A  project  period  may  be  equal  to 
or  longer  than  a  budget  period. 

The  tribal  organization  will  be 
required  to  submit  a  new  application  for 
each  budget  period  for  which  it  requests 
funds.  If  the  Commissioner  specifies  a 
project  period  that  is  longer  than  budget 
periods,  the  tribal  organization  will  be 
asked  to  submit  an  application  for  _ 
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individual  budget  periods  within  a 
project  period. 

Approval  of  an  application  for  a 
specihc  project  or  budget  period  in  no 
way  commits  the  Commissioner  to 
approve  a  subsequent  application  from 
the  same  tribal  organization.  Tribal 
organizations  that  have  successfully 
performed  under  a  previous  Title  VI 
grant  may  be  able  to  demonstrate  that 
they  have  greater  capability  than  an 
organization  that  has  not  received  a 
Title  VI  grant,  but  will  be  required  to 
compete  for  available  funds  at  the 
beginning  of  each  new  project  period. 

We  will  not  however,  generally  accept 
applications  from  new  tribal 
organizations  during  a  speciflc  project 
period. 

Should  additional  appropriations 
become  available,  the  Commissioner 
will  announce  the  availability  of  the 
funds  through  an  announcement  in  the 
Federal  Register.  If  additional 
appropriations  are  not  available,  first 
priority  will  be  given  to  those  applicants 
that  have  successfully  performed  under 
a  previous  Title  VI  grant  in  order  to 
assure  continuation  of  services. 

Of  course,  each  tribal  organization  is 
entitled  to  a  hearing  under  §  1328.49  on 
denial  of  its  application  for  a  new 
project  or  budget  period. 

26.  Issue:  Hearing  procedures.  Section 
1328.41  of  the  NPRM  proposed  hearing 
procedures  for  tribal  organizations 
whose  applications  are  disapproved  that 
were  modeled  on  the  Indian  Health 
Service  regulations  at  42  CFR  36.214  for 
disapproval  of  contract  proposals.  We 
particularly  invited  comment  bn  the 
appropriateness  of  these  procedures. 
Some  commenters  suggested  that  the 
regulations  ought  to  be  revised 
somewhat  to  allow  the  Commissioner  or 
designated  official  some  flexibility  in 
deciding  the  type  of  evidence  to  be 
presented  at  the  hearing,  and  a  more 
flexible  timefi'ame  for  reaching  a 
decision.  We  have  made  these  revisions, 
and  several  others  designed  to  ensure 
an  adequate  record  for  the  hearing,  and 
fair  and  expeditious  conduct  of  the 
hearings. 

Non-Regulatory  Issues 

27.  Issue:  Minimum  age  requirement. 
Numerous  comments  were  received 
which  addressed  the  issue  of  the 
minimum  age  requirement  for 
establishing  eligibility  to  receive 
services  under  Title  VL  Most 
commenters  felt  that  due  to  the  shorter 
average  life  expectancy  of  Indian 
people,  as  compared  to  the  general 
population,  the  requirement  that 
participants  be  60  years  or  older  is  not 
realistic,  and  is  unresponsive  to  the 
needs  of  tribal  elders  who  have  not 


attained  60  years  of  age.  The  minimum 
age  is  established  by  section  602(a)(1)  of 
the  Act  which  requires  that  the  tribal 
organization  represent  at  least  75 
individuals  “60  years  of  age  or  older.” 
This  provision  is  repeated  in  section  603 
which  authorizes  Title  VI  grants  to  pay 
for  social  and  nutrition  services  “for 
Indians  who  are  aged  60  and  older.” 
Since  the  minimum  age  requirement  is  a 
statutory  provision,  it  cannot  be 
changed  through  regulation. 

28.  Issue:  Requirement  that  a  tribal 
organization  must  represent  at  least  75 
older  Indians.  A  number  of  commenters 
objected  to  the  requirement  that  a  tribal 
organization  represent  at  least  75  older 
Indians.  Many  felt  that  this  requirement 
imposed  a  hardship  on  small  tribes. 
Although  Title  VI  allows  tribes  the 
option  of  forming  consortia  to  meet  this 
requirement,  it  was  noted  that  for  many 
tribes,  geographic  barriers  preclude  the 
possibility  of  consortia  arrangements. 
This  requirement  cannot  be  changed 
through  the  regulatory  process  as 
Section  602(a)(1)  of  the  Act  requires  that 
the  tribal  organization  represent  at  least 
75  individuals  who  have  attained  60 
years  of  age  or  older. 

29.  Issue:  Prohibition  on  individuals 
receiving  services  under  Titles  III  and 
VI.  We  discussed  this  issue  above  under 
issue  6  and  mention  it  briefly  here  as  a 
change  would  require  legislative  action. 
Numerous  commenters  expressed 
concern  that  older  Indians  served  under 
Title  VI  would  be  prohibited  from 
receiving  services  under  Title  III.  It  was 
widely  recommended  that  individuals 
be  eligible  to  receive  services  under 
both  Titles  III  and  VI.  provided  such 
services  were  not  duplicative.  This 
provision  cannot  be  revised  in  the 
regulation  as  Section  602(a)(3)  of  the  Act 
explicitly  states  that  “individuals  to  be 
served  by  the  tribal  organization  will 
not  receive  for  the  year  for  which 
application  under  this  Title  is  made 
services  under  Title  III.” 

30.  Issue:  Title  VI  services  to  non- 
Indians.  Several  commenters  felt  that 
the  tribal  organization  should  be 
allowed  to  provide  Title  VI  services  to 
non-Indians  residing  within  the  service 
area.  However.  Section  601  of  the  Act 
stipulates  that  the  purpose  of  Title  VI  is 
to  provide  social  and  nutrition  services 
for  Indians.  This  provision  is  also  found 
in  Section  603  which  authorizes  Title  VI 
grants  to  pay  for  social  and  nutrition 
services  for  Indians  aged  60  and  older. 
This  statutory  language  restricts  the 
provision  of  services  under  Title  VI  to 
Indian  recipients. 

31.  Issue:  Transportation  and 
Multipurpose  Senior  Centers  as 
Mandatory  Services.  Several 
commenters  felt  that  the  provision  of 


transportation  services  and  the  , 
establishment  of  multipurpose  senior 
centers  should  be  included  in  the 
regulations  as  mandatory  services  under 
Title  VI.  However.  Section  604(a)  of  the 
Act.  which  indicates  those  services 
which  the  tribal  organization  must 
provide  or  provide  for.  does  not  require 
that  these  services  be  provided.  Since 
these  services  are  not  required  by 
statute,  we  have  concuded  that  it  is  not 
appropriate  to  make  such  services 
mandatory  by  regulation. 

32.  Issue:  Administrative  rules  for 
AoA.  Another  category  of  commenters 
raised  issues  which  are  not 
appropriately  addressed  in  regulations. 
These  issues  concerned  administrative 
procedures  and  policies  internal  to  AoA. 
ranging  from  the  determination  of  time 
frames  for  approving  applications  to  the 
establishment  of  an  Indian  desk  within 
the  agency.  These  concerns  will  be 
addressed  through  administrative 
mechanisms. 

(Title  VI  of  the  Older  Americans  Act  (42 
U.S.C.  3057)) 

Dated;  May  23, 1980. 

Robert  Benedict. 

Commissioner  on  Aging. 

Approved:  May  29, 1980. 

Cesar  A.  Perales. 

Assistant  Secretary  for  Human  Development 
Services. 

Approved:  June  30, 1980. 

Patricia  Roberts  Harrs. 

Secretary  of  Health  and  Human  Services. 

45  CFR  Chapter  XIII.  Subchapter  C  is 
amended  to  add  a  new  Part  1328  to  read 
as  follows: 

PART  1328— GRANTS  TO  INDIAN 
TRIBES  FOR  SOCIAL  AND 
NUTRITIONAL  SERVICES 

Introduction 

Sec. 

1328.1  Basis  and  scope. 

1328.3  Definitions. 

1328.5  Applicability  of  other  regulations. 
Tribal  Organization  Requirements 
1328.7  Tribal  organization  eligibility. 

1328.9  Tribal  organization  responsibilities. 
1328.11  Advisory  council. 

1328.13  Contributions. 

1328.15  Prohibition  against  supplantation. 
1328.17  Required  and  optional  services. 
1328.19  General  services  requirements. 
1328.21  Nutrition  services. 

1328.23  Legal  services. 

1328.25  Information  and  referral  services. 
1328.27  Ombudsman  services. 

Indian  Multipurpose  Senior  Centers 
1328.29  What  senior  center  activities  may 
be  funded. 

1328.31  Definitions. 

1328.33  Use  requirements. 
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Sec. 

1328.35  Health  and  safety  requirements. 
1328.37  Surplus  educational  facilities  from 
the  Bureau  of  Indian  Affairs. 

Application  Requirements 
1328.39  Preapplication  requirements. 

1328.41  Determination  of  eligibility. 

1328.43  Application  requirements. 

1328.45  Application  approval. 

1328.47  Application  disapproval. 

1328.49  Hearings  procedures. 

General  Program  Requirements 
1328.51  Prohibition  on  consideration  of 
program  benefits  as  personal  income. 

Authority:  Title  VI  of  the  Older  Americans 
Act  (42  U.S.C.  3057) 

Introduction 

§  1328.1  Basis  and  scope. 

This  part  implements  Title  VI  of  the 
Older  Americans  Act,  as  amended,  by 
establishing  the  requirements  that  an 
Indian  tribal  organization  must  meet  in 
order  to  receive  a  grant  to  provide  social 
and  nutrition  services  to  older  Indians, 
and  to  acquire,  alter,  or  renovate  a 
facility  for  use  as  an  Indian 
multipiupose  senior  center.  This  part 
also  prescribes  application  and  hearing 
requirements  and  procedures  for  these 
grants. 

§  1328.3  Definitions. 

“Act"  means  the  Older  Americans  Act 
of  1965,  as  amended  (42  U.S.C.  300  et 
seq.). 

“Area  Agency”  means  the  agency 
designated  by  the  State  agency  in  a 
planning  and  service  area  to  develop 
and  administer  the  area  plan  for  a 
comprehensive  and  coordinated  system 
of  services  for  older  persons. 

“Budget  Period"  means  the  intervals 
of  time  into  which  a  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes. 

“Commissioner"  means  the 
Commissioner  on  Aging  of  the 
Administration  on  Aging. 

“Department”  means  the  Department 
of  Health  and  Human  Services. 

“Indian  reservation”  means  the 
reservation  of  any  Federally  recognized 
Indian  tribe,  including  any  band,  nation, 
pueblo,  or  rancheria,  any  former 
reservation  in  Oklahoma,  any 
community  or  non-trust  land  under  the 
jurisdiction  of  an  Indian  tribe,  including 
a  band,  nation,  pueblo,  or  rancheria, 
with  allotted  lands  or  lands  subject  to  a 
restriction  against  alienation  imposed 
by  the  United  States,  and  Alaskan 
Native  regions  established  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act  (85  Stat.  688). 

“Indian  tribe"  means  any  Indian  tribe, 
band,  nation,  or  organized  group  or 
community,  including  any  Alaska  Native 
Village,  regional  or  village  corporation 


as  detined  in  or  established  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act  (85  Stat.  688)  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians  (25  U.S.C.  450b). 

“Legal  Services”  means  legal  advice 
and  representation  by  an  attorney 
(including  to  the  extent  feasible, 
appropriate  counseling  or  other 
assistance  by  a  paralegal  or  law  student 
under  the  supervision  of  an  attorney), 
and  includes  counseling  or 
representation  by  a  non-lawyer  where 
permitted  by  law,  to  older  Indians  with 
economic  or  social  needs. 

“Long-term  care  facility”  means  any 

(1)  Skilled  nursing  facility  as  defined  in 
Section  1861  (j)  of  the  Social  Seciurity 
Act;  (2)  Intermediate  care  facility  as 
defined  in  Section  1905(c]  of  the  Social 
Security  Act;  (3)  Nursing  home  as 
defined  in  Section  1908(e]  of  the  Social 
Seciuity  Act;  and  (4)  Other  similar  adult 
care  homes  as  defined  by  the  tribal 
organization,  and  approved  by  the 
Commissioner  in  the  application  for  a 
grant  under  this  part. 

“Non-profit”  as  applied  to  any  agency, 
institution  or  organization  means  an 
agency,  institution,  or  organization 
which  is  owned  and  operated  by  one  or 
more  corporations  or  associations  with 
no  part  of  the  net  earnings  benefiting 
any  private  share  holder  or  individual. 

“Older-Indians”  means  a  member  of 
an  Indian  tribe  who  is  60  years  of  age  or 
older. 

“Project  period”  means  the  total  time 
for  which  a  project  is  approved  for 
support,  including  any  extensions. 

“Service  area”  is  that  geographic  area 
approved  by  the  Commissioner  in  which 
the  tribal  organization  provides  social 
and  nutrition  services  to  the  older 
Indians  residing  there. 

“Service  provider”  means  any  entity 
that  is  awarded  a  subgrant  or  contract 
from  a  tribal  organization  to  provide 
services  under  this  part. 

“State  Agency”  means  the  single  State 
agency  in  each  State  designated  to 
develop  and  administer  the  State  plan 
under  Title  III  of  the  Act  and  to  be  the 
focal  point  on  aging  in  the  State. 

‘Tribal  organization”  means  the 
recognized  governing  body  of  any  Indian 
tribe,  or  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned  or  chartered  by 
such  governing  body  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  such  organization  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities: 
Provided,  That  in  any  case  where  a 
contract  is  let  or  grant  made  to  an 


organization  to  perform  services 
benefiting  more  than  one  Indian  tribe, 
the  approval  of  each  Indian  tribe  shall 
be  a  prerequisite  to  the  letting  or  making 
of  the  contract  or  grant.  (25  U.S.C.  450b). 

§  1328.5  Applicability  of  other  regulations. 

The  following  regulations  in  Title  45  of 
the  Code  of  Federal  Regulations  apply 
to  all  activities  under  this  part: 

(a)  Part  74 — Administration  of  Grants; 

(b)  Part  75 — Informal  Grant  Appeals 
Procedures; 

(c)  Part  84 — Nondiscrimination  on  the 
Basis  of  Handicap  in  Programs  and 
Activities  Receiving  Benefits  hrom 
Federal  Financial  Participation; 

(d)  Part  90 — Nondiscrimination  on  the 
Basis  of  Age;  and 

(e)  Part  16 — Department  Grants 
Appeal  Process. 

Tribal  Organization  Requirements  ' 

§  1328.7  Tribal  organization  eligibility. 

(a)  A  tribal  organization  is  eligible  to 
apply  for  a  grant  under  this  part  only  if 
it — 

(1)  Is  authorized  by  an  Indian  tribe  to 
represent  it  for  purposes  of  Title  VI; 

(2)  Represents  75  or  more  older 
Indians  who  will  receive  services  under 
the  Act  only  under  this  part; 

(3)  Demonstrates  its  ability  to  deliver 
social  and  nutrition  services  to  older 
Indians  by  either — 

(i)  Documenting  that  it  effectively  , 
administered  social  or  nutrition  services 
within  the  last  3  year,  including  an 
evaluation,  if  conducted;  or 

(ii)  Documenting  its  current 
organizational  capacity  to  deliver  those 
services;  and 

(4)  Assures  that  the  older  Indians  it 
represents  under  its  grant  do  not  receive 
services  under  Title  III  of  the  Act  for  the 
duration  of  the  grant. 

(b)  A  tribal  organization  may 
represent  older  Indians  from  more  than 
one  tribe. 

(c)  An  Indian  tribe  may  authorize  only 
one  tribal  organization  to  apply  for  a 
grant  imder  tiiis  part. 

(d)  A  tribal  organization  may  not 
provide  services  funded  under  45  CFR 
Part  1321  to  any  older  Indian 
represented  by  the  tribal  organization 
under  this  part. 

§  1328.9  Tribal  organization 
responsibilities. 

A  tribal  organization,  must — 

(a)  Propose  the  geographic  boundaries 
of  its  service  area.  A  service  area  may 
include  all  or  part  of  a  reservation  and 
any  portion  of  a  county  or  counties 
which  have  a  common  boundary  with 
the  reservation.  Older  Indians  in  the 
service  area  may  receive  services  only 
under  this  part.  A  tribal  organization 
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may  propose  a  service  area  which 
includes  non-contiguous  areas  if  the 
designation  of  such  an  area  will  further 
the  purpose  of  the  Act  and  will  provide 
for  more  effective  administration  of  the 
program  by  the  tribal  organization; 

(b)  Establish  an  advisory  council  as 
speciHed  in  §  1328.11; 

(c)  Provide  population  statistics,  as 
specified  in  §  §  1328.39  and  1328.43: 

(d)  Develop  and  submit  a 
preapplication  as  speciHed  in  §  1328.39; 

(e)  Use  a  needs  assessment  to 
determine  the  kinds  and  levels  of 
services  needed  by  older  Indians  in  the 
service  area  who  are  represented  by  the 
tribal  organization  for  purposes  of 
part; 

(1)  At  a  minimum  the  needs 
assessment  must  determine — 

(1)  What  the  needs  are  in  the  service 
area  for  social  and  nutrition  services: 

(ii)  What  services  or  set  of  services 
would  meet  the  needs;  and 

(iii)  How  the  services  or  set  of 
services  proposed  in  the  application 
meet  the  needs; 

(2)  The  tribal  organization  must 
document  the  methods  and  findings  of 
the  needs  assessment.  If  the  tribal 
organization  uses  a  needs  assessment 
done  for  a  State,  region  or  area  it  must 
show  how  it  decided  the  Hndings  were 
applicable  to  the  older  Indians 
represented  under  this  part; 

(f)  Develop  and  submit  an  application 
that  meets  the  requirements  specified  in 
§  1328.43; 

(g)  Provide  for  outreach  efforts  to 
identify  older  Indians  and  inform  them 
of  the  availability  of  services  under  this 
part.  These  efforts  may  be  provided  for 
through  coordination  with  other 
community  agencies; 

(h)  Coordinate,  to  the  extent  feasible, 
with  other  community  agencies 
including  area  agencies  on  aging,  in  the 
service  area,  in  planning  and  providing 
services  to  older  Indians; 

(i)  Provide  for  an  annual  evaluation, 
by  a  non-profit  private  organization 
selected  by  the  tribal  organization,  of 
the  activities  and  projects  funded  under 
this  part; 

(1)  Give  preference,  wherever  feasible, 
to  employing  older  Indians  for  full/and 
part-time  staff  positions  to  carry  out 
activities  under  this  part; 

(k)  Provide  each  older  Indian  with  a 
free  and  voluntary  opportunity  to 
contribute  to  the  cost  of  the  services  as 
specified  in  S  1328.13; 

(l)  Have  procedures  to  ensure  that  no 
information  about  an  older  Indian  or 
obtained  from  an  older  Indian  is 
disclosed  in  a  form  that  identifies  the 
person  without  the  informed  consent  of 
the  person  or  his  or  her  legal 
representative,  unless  the  disclosure  is 
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required  by  court  order,  45  CFR  74.24,  or 
for  other  program  monitoring  by 
authorized  Federal  monitoring  agencies: 

(m)  Subject  to  the  confidentiality 
requirements  in  paragraph  (1)  of  this 
section,  make  available  at  reasonable 
times  and  places,  to  all  interested 
parties,  all  information  and  documents 
developed  or  received  by  the  tribal 
organization  in  carrying  out  its 
responsibilities  under  Ais  part.  The 
tribal  organization  is  not  required  to 
disclose  those  types  of  information  or 
documents  that  are  exempt  fi'om 
disclosure  by  a  Federal  agency  under 
the  Federal  Freedom  of  li^ormation  Act, 

5  U.S.C.  552: 

(n)  Represent  the  interests  of  older 
Indians  in  the  service  area; 

(o)  Provide  services  under  this  part 
only  in  the  service  area  specified  in  its 
approved  application; 

(p)  Have  a  written  agreement  with  the 
appropriate  USDA  unit,  if  the  tribal 
organization  elects  to  participate  in  the 
USDA  commodities  program  as 
specified  in  §  1328.21; 

(q)  Provide  services  under  this  part  in 
a  fair  and  uniform  manner  to  all  older 
Indians  in  the  service  area  consistent 
with  their  need,  the  requirements  of  the 
Act  and  this  part,  and  the  policies  of  the 
Administration  on  Aging; 

(r)  Provide  reports  in  the  form  and 
containing  information  as  specified  by 
the  Commissioner; 

(s)  Give  the  preferences  and 
opportunities  for  training  and 
employment  to  Indians  in  connection 
with  the  administration  of  its  grant 
under  this  part  as  required  under 
Section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act; 

(t)  Ensure  that  all  services  under  this 
part  are  provided  without  consideration 
of  an  older  Indian’s  income  and 
resources,  or  ability  to  pay  for  services; 
and 

^  (u)  Ensure  full  cooperation  in  any  site 
visit  made  by  representatives  of  HHS. 

§1328.11  Advisory  council. 

(a)  The  tribal  organization  must 
establish  an  advisory  council  within  6 
months  after  the  date  of  the  award 
under  this  part. 

(b)  The  advisory  council  must  be 
made  up  of  more  than  50  percent  older 
Indians  and  include  participants  under 
this  part. 

(c)  The  tribal  organization  must  use 
the  advisory  council  in — 

(i)  Developing  any  subsequent  Title  VI 
application; 

(ii)  Implementing  any  grant  under  this 
part;  and 

(iii)  Providing  advice  and  guidance  on 
matters  concerning  the  older  Indians 


represented  under  a  grant  under  this 
part. 

§  1328.13  Contributions. 

(a)  General  rule.  A  tribal  organization 
must — 

(1)  Provide  each  older  Indian  with  a 
free  and  voluntary  opportimity  to 
contribute  to  the  cost  of  the  service; 

(2)  Protect  the  privacy  of  each  older 
Indian  with  respect  to  his  or  her 
contributions;  and 

(3)  Establish  appropriate  procedures 
to  safeguard  and  account  for  all 
contributions. 

(b)  Contributions  schedules.  A  tribal 
organization  may  develop  a  suggested 
contribution  schedule  for  services 
provided  imder  this  part.  In  developing  a 
contribution  schedule  the  tribal 
organization  must  consider  the  income 
ranges  of  older  Indians  in  the 
community  and  the  tribal  organization’s 
other  sources  of  income  for  ^e  service., 

(c)  Failure  to  contribute.  A  service 
provider  that  receives  funds  under  this 
part  may  not  deny  any  older  Indian  a 
service  because  the  older  Indian  will  not 
or  caimot  contribute  to  the  cost  of  the 
service. 

(d)  Contributions  as  program  income. 
Contributions  made  by  older  Indians  are 
considered  program  income  and  are  to 
be  used  for  allowable  costs  of  additional 
services  under  this  part,  either  in  the 
budget  period  in  which  they  are  earned 
or  in  the  subsequent  budget  period. 

§  1328.15  Prohibition  against 
aupplantatlon. 

The  tribal  organization  must  ensure 
that  the  activities  provided  under  a 
grant  under  this  part  will  be  in  addition 
to,  and  not  in  substitution  for, 
comparable  activities  provided  without 
Federal  assistance. 

Services  Under  This  Part 

§  1328.17  Required  and  optional  services. 

(a)  Services  that  must  be  provided  or 
provided  for  under  a  grant  under  this 
part.  A  tribal  organization  that  receives 
a  grant  under  this  part  must — 

(1)  Provide  the  following  services  to 
the  degree  the  services  are  assessed  as 
needed  under  §  1328.9(e)  and  funds  are 
available: 

(1)  Nutrition  services,  as  specified  in 
§  1328.21; 

(ii)  Legal  Services,  as  specified  in 
§  1328.23;  and 

(iii)  Ombudsman  services,  as  specified 
in  §  1328.27. 

(2)  Provide  for  information  and 
referral  services  as  specified  in  §  1328.25 
to  the  degree  the  service  is  assessed  as 
needed  under  §  1328.9(e)  and  funds  are 
available.  If  information  and  referral 
services  are  being  provided  from  other 
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sources  than  under  this  part,  the  tribal 
organization  must  demonstrate  in  its 
application  that  the  needs  of  the  older 
Indians  in  the  service  area  are  being  met 
for  that  category  of  service. 

(b)  Other  Services  that  may  be 
provided  under  a  grant  under  this  part. 
The  tribal  organization  may  provide 
additional  services  necessary  for  the 
welfare  of  older  Indians  that  are 
designed  to  meet  the  unique  social  and 
nutrition  needs  of  older  Indians  in  the 
service  area.  These  services  may 
include,  but  are  not  limited  to,  any  of  the 
following — 

(1)  Services  which  facilitate  access, 
such  as  transportation,  road  clearing, 
outreach,  escort,  individual  needs 
assessment  and  service  management: 

(2)  Services  provided  in  the 
community,  such  as  continuing 
education,  health  and  health  screening, 
program  development  and  coordination 
activities,  advocacy,  individual  needs 
assessmment  and  service  management, 
casework,  counseling  and  assistance 
(concerning  taxes,  financial  problems, 
welfare,  the  use  of  facilities  and 
services,  preretirement  or  second 
career),  water  services,  temporary 
shelter,  day  care,  protective  services, 
health  screening,  services  designed  for 
the  unique  needs  of  the  disabled, 
emergency  services,  including  disaster 
relief  services,  residential  repair  and 
renovation,  physical  fitness  and 
recreation  services,  services  in  helping 
to  obtain  adequate  housing.  Alteration, 
renovation,  and  acquisition  of  facilities 
to  be  used  as  multipurpose  senior 
centers,  are  community  services  for 
purposes  of  this  part; 

(3)  Services  provided  in  the  home, 
such  as  fuel  assistance,  home  health, 
homemaker  services,  home  health  aide 
services,  preinstitutional  evaluation, 
casework,  counseling,  chore 
maintenance,  visiting,  shopping,  readers, 
letter  writing,  telephone  reassurance, 
home-delivered  meals  and  nutrition 
education;  and 

(4)  Services  provided  to  residents  of 
care  providing  facilities,  such  as 
casework,  counseling,  placement  and 
relocation  assistance,  group  services, 
complaint  and  grievance  resolution  and 
visiting.  Care  providing  facilities  include 
long-term  care  facilities  as  defined  in 

§  1328.3,  emergency  shelters,  and  other 
congregate  living  arrangements. 

(c)  The  tribal  organization  must  use 
the  needs  assessment  required  under 
§  1328.9(e]  to  decide  the  levels  of 
services  it  will  provide  under  paragraph 

(a)  of  this  section  and  which  optional 
services  and  the  level  of  those  services 
it  will  provide  under  paragraph  (b)  of 
this  section. 


§  1328.19  General  services  requirements. 

(a)  The  tribal  organization  may 
provide  services  directly  or  subgrant  or 
contract  with  a  service  provider  to 
provide  the  services.  Whether  the  tribal 
organization  provides  services  directly 
or  subgrants  or  contracts  with  a  service 
provider,  the  tribal  organization  is 
responsible  to  ensure  that  all  activities 
funded  under  this  part  are  provided  in 
compliance  with  the  requirements  of  this 
part  and  other  applicable  regulations. 

(b)  If  the  tribal  organization  chooses 
to  subgrant  or  contract  with  a  service 
provider,  it  must — 

(1)  Give  the  preference  to  Indian 
organizations  and  to  Indian-owned 
economic  enterprises  required  by 
section  7(b]  of  the  Indian  Self- 
Determiantion  and  Education 
Assistance  Act; 

(2)  Ensure  that  the  service  provider — 

(i)  Complies  with  all  applicable 
service  requirements  specified  in 
§  1328.17  through  §  1328.37; 

(ii)  Provides  the  service  effectively 
and  at  a  reasonable  cost;  and 

(iii)  Meets  any  applicable  State  and 
local  licensure  requirements  to  provide 
these  services. 

§  1328.21  Nutrition  services. 

(a)  General  rule.  The  tribal 
organization  must  provide  nutrition 
services  to  older  Indians  at  home  or  in  a 
congregate  setting,  and  may  provide 
nutrition  services  to  the  spouses  of  older 
Indians. 

(b)  Food  requirements  for  all  nutrition 
services.  The  tribal  organization  must 
ensure  that — 

(1)  Appropriate  procedures  to 
preserve  nutritional  value  and  food 
safety  are  followed  in  purchasing  food, 
and  preparing  and  delivering  meals; 

(2)  Menus  are  provided  to  meet  the 
particular  health,  religious,  cultural  and 
dietary  needs  of  eligible  older  Indians,  if 
feasible  and  appropriate.  In  determining 
feasibility  and  appropriateness,  the 
provider  must  use  the  following 
criteria — 

(i)  There  are  sufficient  numbers  of 
persons  who  need  the  special  menus  to 
make  their  provision  practical;  and 

(ii)  The  food  and  skills  necessary  to 
prepare  the  special  menus  are  available; 

(3)  Appropriate  food  containers  and 
utensils  are  available  for  use  by 
disabled  older  Indians  upon  request; 
and 

(4)  Each  meal  served  contains  at  least 
one-third  of  the  client  Recommended 
Dietary  Allowances  established  by  the 
Food  and  Nutrition  Board  of  the 
National  Academy  of  Sciences-National 
Research  Council. 

(c)  Type  and  frequency  of  meals 
served.  (1)  The  tribal  organization  must 


use  the  needs  assessment  specified  in 
§  1328.9(e)  to  decide  whether  to  provide 
the  meals  at  home  or  in  a  congregate 
setting  or  both. 

(2)  The  tribal  organization  must 
ensure  that  hot,  or  otherwise 
appropriate  meals  are  provided  at  least 
once  a  day,  five  days  a  week  except  in 
.  those  cases  where  the  tribal 
organization,  on  the  basis  of  its  needs 
assessment,  can  justify  less  than  five 
days  a  week. 

(d)  USDA  assistance  for  nutrition 
services.  (1)  The  tribal  organization  may 
elect  to  receive  all  or  a  portion  of  its 
entitlement  available  under  Section  311 
of  the  Act  in  cash  or  commodities. 

(2)  To  receive  commodities,  the  tribal 
organization  must  have  an  agreement 
with  the  United  States  Department  of 
Agriculture’s  Food  and  Nutrition  Service 
(FNS)  to  be  a  distributing  agency,  or 
with  an  agency  of  the  State  that  has  an 
agreement  with  the  U.S.  Department  of 
Agriculture  (USDA)  for  the  distribution 
of  food. 

(3)  To  receive  cash,  the  tribal 
organization  must  have  an  agreement 
directly  with  FNS. 

(4)  llie  tribal  organization  must 
comply  with  the  requirements  of  7  CFR 
Part  250  General  Regulations  and 
Policies-Food  Distribution,  for 
participation  in  the  USDA  programs. 

(e)  Food  Stamps.  Where  applicable, 
the  tribal  organization  must  work  with 
agencies  responsible  for  administering 
the  Food  Stamp  Program  to  facilitate 
participation  of  eligible  older  Indians. 

§  1328.23  Legal  services. 

(a)  Purpose.  The  tribal  organization 
must  provide  legal  services  to  older 
Indians  with  social  or  economic  needs. 
The  purpose  of  legal  services  under  this 
part  is  to  increase  the  availability  of 
legal  aid  to  older  Indians  with  social  or 
economic  needs  in  order  to  assist  them 
to  secure  their  rights,  benefits  and 
entitlement,  and  to  assist  them  in 
achieving  the  objectives  of  the  Act. 

Legal  services  provided  with  funds 
under  this  part  must  be  in  addition  to, 
and  not  in  substitution  for,  any  other 
legal  services  provided  to  older  Indians 
represented  by  the  tribal  organization, 
except  that  legal  services  which  had 
been  provided  under  Title  III  of  the  Act 
would  not  continue  to  be  available  to 
older  Indians  served  under  this  part. 

(b)  Conditions  legal  service  providers 
must  meet.  (1)  A  legal  service  provider 
must  be  either — 

(i)  An  organization  that  receives  funds 

under  the  Legal  Services  Corporation 
Act:  or  ‘ 

(ii)  An  organization  that  has  a  legal 
services  program  or  the  capacity  to 
develop  one. 
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(2)  Unless  the  tribal  organization 
directly  provides  legal  services,  the 
tribal  organization  must  award  funds  to 
the  legal  services  provider(s}  that  most 
fully  meet(s)  the  following  standards. 

The  legal  services  provider(s)  must — 

(i)  Have  staff  with  expertise  in 
specific  areas  of  law  affecting  older 
Indians  with  economic  or  social  need; 
for  example,  public  benefits, 
institutionalization  and  alternatives  to 
institutionalization; 

(ii)  Demonstrate  the  capacity  to 
provide  effective  administrative  and 
judicial  representation  in  the  areas  of 
law  affecting  older  Indians  with  social 
or  economic  need; 

(iii)  Demonstrate  the  capacity  to 
provide  support  to  other  advocacy 
efforts,  for  example,  the  long-term  care 
ombudsman  program; 

(iv)  Demonstrate  the  capacity  to 
effectively  deliver  legal  services  to 
institutionalized,  isolated,  and 
homebound  individuals; 

(v)  Have  offices  and/or  outreach  sites 
which  are  convenient  and  accessible  to 
older  Indians  in  the  community;  and 

(vi)  Demonstrate  the  capacity  to 
obtain  other  resources  to  provide  legal 
services  to  older  Indians. 

(3)  Each  legal  service  provider  must — 

(i)  Make  efforts  to  involve  the  private 
bar  in  legal  services  provided  under  this 
part,  including  groups  within  the  private 
bar  that  furnish  legal  services  to  older 
persons  on  a  pro  bono  and  reduced  fee 
basis; 

(ii)  Ensure  that  no  attorney  of  the 
provider  engages  in  any  outside  practice 
of  law  if  the  director  of  the  provider  has 
determined  that  the  practice  is 
inconsistent  with  the  attorney’s  full-time 
responsibilities; 

(iii)  Ensure  that  while  employed  under 
this  part,  no  employee  and  no  staff 
attorney  of  the  provider  at  any  time — 

(A)  Uses  official  authority  or  influence 
for  the  purpose  of  interfering  with  or 
affecting  the  results  of  an  election  or 
nomination  for  office,  whether  partisan 
or  nonpartisan; 

(B)  Directly  or  indirectly  coerces, 
attempts  to  coerce,  command  or  advise 
an  employee  of  any  provider  to  pay, 
lend,  or  contribute  anything  of  value  to  a 
political  party,  or  committee, 
organization,  agency  or  person  for 
political  purposes;  or 

(C)  Is  a  candidate  for  partisan  elective 
office; 

(iv)  Ensure  that  while  engaged  in  legal 
assistance  activities  under  this  part,  no 
attorney  engages  in  any  voter 
registration  activity; 

(v)  In  areas  where  a^ignificant 
number  of  clients  do  not  speak  English 
as  their  principal  language,  adopt 
employment  policies  that  ensure  that 


legal  assistance  will  be  provided  in  the 
language  spoken  by  those  clients; 

(vi)  Adopt  a  procedure  for  affording 
the  public  appropriate  access  to  the  Act, 
regulations  and  guidelines  under  this 
part,  the  provider’s  written  policies, 
procedures,  and  guidelines,  the  names 
and  addresses  of  the  members  of  its 
governing  body,  and  other  materials  that 
the  provider  determines  should  be 
disclosed.  The  procedure  adopted  must 
be  approved  by  the  tribal  organization; 

(vii)  Ensure  that  legal  services  are  not 
provided  in  fee  generating  cases,  as 
defined  in  45  CFR  1609.2  unless 
adequate  representation  is  unavailable 
from  private  attorneys; 

(viii)  Ensure  that  no  funds  under  this 
part  are  used  to  directly  or  indirectly 
engage  in  activities  intended  to 
influence  the  passage  or  defeat  of  any 
legislation  by  the  Congress  of  the  United 
States  or  any  State  or  local  legislative 
body  or  State  proposals  by  initiative 
petition  except  where — 

(A)  Representation  by  a  provider  for  a 
client  is  necessary  with  respect  to  such 
client’s  rights  and  responsibilities 
(except  that  no  employee  Shall  solicit  a 
client  in  violation  of  professional 
responsibilities  for  the  purpose  of 
making  such  representation  possible);  or 

(B)  A  governmental  agency,  legislative 
body,  committee  or  member  thereof 
requests  the  provider  to  testify,  draft  or 
review  measures  or  to  make 
representations  to  such  agency,  body, 
committee,  or  member,  or  is  considering 
a  measure  directly  affecting  the 
activities  of  a  provider  under  this  part; 
and 

(ix)  Ensure  that,  while  providing  legal 
services,  no  employee  of  the  provider 
knowingly  engages  in  public 
demonstrations,  picketing,  boycotts,  or 
rioting  or  civil  disturbance  or  any  illegal 
activities,  except  as  permitted  in  45  CFR 
1612.2  and  1612.3. 

(4)  Each  legal  service  provider  that  is 
not  a  Legal  Services  Corporation  grantee 
must  agree  to  coordinate  its  services 
with  Legal  Services  Corporation 
grantees  in  order  to  concentrate  legal 
services  funded  under  this  part  on  older 
Indians  with  economic  or  social  needs 
who  are  not  eligible  for  services  under 
the  Legal  Services  Corporation  Act. 

(c)  Case  Priorities.  A  legal  service 
provider  under  this  part  may,  with  the 
approval  of  the  tribal  organization,  set 
priorities  for  the  categories  of  cases  for 
which  it  will  provide  legal 
representation  in  order  to  concentrate 
on  older  Indians  with  economic  or  social 
needs.  In  setting  case  priorities,  a  legal 
service  provider  may  consider  the 
availability  of  staff  resources  in 
determining  the  extent  of  legal  advice 


and  representation  to  provide  individual 
older  Indians. 

(d)  Information  about  income  and 
resources.  A  legal  service  provider  may 
not  require  an  older  Indian  to  disclose 
information  about  income  or  resources 
as  a  condition  for  providing  legal 
services  under  this  part.  A  legal  service 
provider  may  ask  about  an  individual’s 
financial  circumstances  as  a  part  of  the 
process  of  providing  legal  advice, 
counseling  and  representation,  or  for  the 
purpose  of  identifying  additional 
resources  and  benefits  for  which  an 
older  Indian  may  be  eligible. 

§  1328.25  Information  and  referral 
services. 

(a)  The  tribal  organization  must 
provide  for  information  and  referral 
services  so  that  older  Indians  have 
reasonably  convenient  access  to  those 
services. 

(b)  If  a  significant  number  of  older 
Inffians  in  the  service  area  do  not  use 
English  as  their  principal  language,  the 
tribal  organization  must  provide  for 
information  and  referral  services  in  the 
language  those  individuals  speak. 

(c)  The  tribal  organization  must 
establish  or  have  a  list  of  all  services 
that  are  available  to  older  Indians  in  the 
service  area; 

(d)  The  tribal  organization  must 
provide  assistance  to  older  Indians  to 
help  them  take  advantage  of  the 
available  services;  and 

(e)  The  tribal  organization  must 
maintain  a  list  of  services  needed  or 
requested  by  the  older  Indians. 

§  1328.27  Long-term  care  Ombudsman 
services. 

(a)  General  rule.  If  there  is  a  long-term 
care  facility  in  the  service  area  that  is 
subject  to  the  jurisdiction  of  the  tribe,  a 
tribal  organization  must  provide  an 
ombudsman  program  that  meets  the 
requirements  of  paragraphs  (b)  through 

(f)  of  this  section.  'The  tribal 
organization  may  operate  the 
ombudsman  program  directly,  or  by 
contract  or  other  arrangement,  with  any 
public  agency  or  private  nonprofit 
organization,  except  that  no  tribal 
organization,  public  agency,  or  private 
nonprofit  organization  may  operate  an 
ombudsman  program  if  it  is — 

(1)  Responsible  for  licensing  or 
certifying  long-term  care  facilities  or 
other  residential  facilities  for  older 
persons; 

(2)  An  association,  or  an  affiliate  or 
agent  of  an  association,  of  long-term 
care  facilities  for  older  persons;  or 

(3)  The  owner  or  operator  of  the  long¬ 
term  care  facility(ies)  to  be  served  by  * 
the  ombudsman  program. 
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(b)  Appointing  an  ombudsman.  The 
tribal  organization  must  assure  that  an 
individual  is  designated  to  serve  as  the 
long-term  care  ombudsman  and  that  the 
following  responsibility(ies)  are 
delegated  to  the  ombudsman — 

(1)  Investigate  and  resolve  complaints 
made  by,  or  for,  older  Indians  residing  in 
the  long-term  care  facilities  about 
administrative  actions  that  may 
adversely  affect  their  health,  safety, 
welfare  or  rights.  “Administrative 
action”  means  any  action  or  decision 
made  by  an  owner,  employee  or  agent  of 
a  long-term  care  facility,  or  by'  a 
government  agency,  which  affects  the 
provision  of  services  to  residents 
covered  by  this  section; 

(2)  Monitor  the  implementation  of 
appropriate  laws  and  policies  relating  to 
long-term  care  facilities;  and 

(3)  Provide  information  to  the  tribal 
organization,  and  to  the  Commissioner 
on  request,  about  problems  of  older 
Indians  residing  in  long-term  care 
facilities  in  the  service  area; 

(4)  Train  volunteers  and  assist  in  the 
development  of  citizen  organizations  to 
participate  in  the  ombudsman  program, 
as  feasible;  and 

(5)  Carry  out  other  activities 
consistent  with  the  requirements  of  this 
section  which  the  Commissioner 
determines  appropriate. 

(c)  Access.  The  tribal  organization 
must  establish  procedures  to  ensure 
that — 

(1)  The  ombudsman  program  has 
appropriate  access  to  the  long-term  care 
facilitylies)  in  the  service  area  under  the 
jurisdiction  of  the  tribe  and  appropriate 
private  access  to  residents  in  these 
facilities;  and 

(2)  The  ombudsman  and  the 
ombudsman’s  designees  are  given 
appropriate  access  to  residents’ 
personal  and  medical  records. 

(d)  Confidentiality  and  disclosure. 

The  ombudsman  must  establish 
procedures  to  protect  the  conHdentiality 
and  disclosure  of  residents’  records  and 
files.  Those  procedures  must  meet  the 
following  requirements: 

(1)  No  information  or  records 
maintained  by  the  ombudsman  program 
are  disclosed  unless  the  ombudsman 
authorizes  the  disclosure;  and 

(2)  The  ombudsman  does  not  disclose 
the  identity  of  any  complainant  or 
resident  unless — 

(i)  The  complainant  or  resident,  or  a 
legal  representative  of  either,  consents 
in  writing  to  the  disclosure  and  specifies 
to  whom  the  identity  may  be  disclosed; 
or 

(ii)  A  court  orders  the  disclosure. 

(e  j  Reporting  system.  A  tribal 

organization  must  establish  a  reporting 
system  to  collect  and  analyze 


information  on  complaints  and 
conditions  in  those  long-term  care 
facilities  subject  to  the  jurisdiction  of 
the  tribe  for  the  purpose  of  identifying 
and  resolving  significant  problems.  The 
tribal  organization  must  submit  this 
information  to  the  agency  of  the  tribe 
responsible  for  long-term  care  facilities 
for  the  tribe  and  to  the  Commissioner  in 
the  manner  prescribed  by  the 
Commissioner. 

Indian  Multipurpose  Senior  Centers 

§  1328.29  What  senior  center  activities 
may  be  funded. 

The  tribal  organization  may  use  funds 
awarded  under  this  part  for  the 
following  activities: 

(a)  Acquiring,  altering,  leasing,  or 
renovating  a  facility,  including  a  mobile 
facility,  for  use  as  a  center;  and 

(b)  Staffing  the  center. 

§  1328.31  Definitions. 

For  piu^oses  of  §  1328.29  and 
§§  1328.33  through  1329.37— 

(a)  “Altering”  or  “renovating”  means 
making  modifications  to  or  in 
connection  with  an  existing  facility 
which  are  necessary  for  its  effective  use 
as  a  center.  These  may  include 
restoration,  repair,  or  expansion  which 
is  not  in  excess  of  double  the  square 
footage  of  the  original  facility,  and  all 
physical  improvements;  and 

(b)  “Acquiring”  means  obtaining 
ownership  of  an  existing  facility  for  use 
as  a  multipurpose  senior  center. 

§  1328.33  Use  requirements. 

(a)  The  tribal  organization  must  have 
sufficient  funds  to  effectively  use  a 
facility  that  it  acquires  with  funds  under 
this  part. 

(b)  The  tribal  organization  must 
ensure  that  a  facility  acquired  for  use  as 
a  center  will  be  used  for  this  purpose  for 
at  least  10  years  from  the  date  of 
acquisition.  This  requirement 
supercedes  the  analogous  requirements 
in  45  CFR  74.134.  The  Commissioner 
may  waive  this  requirement  in  unusual 
circumstances. 

(c)  The  United  States  Government  is 
entitled  to  recapture  a  portion  of  Federal 
funds  from  the  tribal  organization  if 
within  10  years  after  acquisition — 

(1)  The  owner  of  the  facility  ceases  to 
be  a  public  or  non-profit  private  agency 
or  organization;  or 

(2)  The  facility  is  no  longer  used  for 
multipurpose  senior  center  activities. 

(d)  The  amount  recovered  under 
paragraph  (c)  of  this  section  is  that 
proportion  of  the  current  value  of  the 
facility  equal  to  the  proportion  of 
Federal  funds  contributed  to  the  original 
cost. 


(e)  In  the  case  of  purchase,  the  tribal 
organization  must  provide  reasonable 
assurances  that  there  are  no  existing 
facilities  in  the  community  suitable  for 
leasing  as  a  multipurpose  senior  center. 

§  1328.35  HeaHb  and  safety  requirements. 

(a)  General.  If  its  application  contains 
provisions  for  any  of  the  activities 
speciHed  in  §  1328.29,  except  staffing, 
the  tribal  organization  must  comply  with 
all  applicable  local  health,  fire,  safety, 
building,  zoning  and  sanitation  laws, 
ordinances  or  codes. 

(b)  Life  Safety.  If  in  the  judgment  of 
the  tribal  organization,  existing  fire  and 
safety  laws,  ordinances  or  codes  are 
inadequate  to  protect  the  health  and 
safety  of  participants,  the  tribal 
organization  may  require  a  recipient  of 
any  multipurpose  senior  center  award 
to¬ 
ll)  Comply  with  the  provisions  of  the 

applicable  building  occupancy 
classification  of  the  National  Fire 
Protection  Association  “Life  Safety 
Code.” 

(1)  These  regulations  incorporate  by 
reference  the  “Life  Safety  Code.”  (NFPA 
No.  101, 1976  edition).  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
19, 1980.  This  code  is  available  from  the 
National  Fire  Protection  Association. 

470  Atlantic  Avenue,  Boston, 
Massachusetts  02210  at  a  cost  of  $5.00 
per  copy. 

(ii)  A  copy  of  the  “Life  Safety  Code”  is 
available  for  inspection  at  the 
Administration  on  Aging  Public 
Inquiries,  Room  4146,  330  Independence 
Avenue,  SW.,  Washington,  D.C.  20201, 
and  at  the  Office  of  the  Federal  Register 
Library,  Room  8401, 1100  L  Street,  NW., 
Washington,  D.C.  20248. 

(2)  Install,  in  consultation  with  local 
fire  authorities,  an  adequate  number  of 
smoke  detectors  in  the  senior  center; 
and 

(3)  Have  a  plan  for  assuring  the  safety 
of  older  persons  in  a  natural  disaster  or 
other  safety  threatening  situations. 

(c)  Architectural  Barriers.  If  a  tribal 
organization  uses  any  of  the  funds  under 
this  subpart  for  acquiring,  altering,  or 
renovating  a  multipurpose  senior  center 
facility,  it  must  comply  with  regulations 
relating  to  minimum  standards  of 
construction,  particularly  with  the 
requirements  of  Architectural  Barriers 
Act  of  1968  as  set  forth  in  45  CFR  84.23. 

(d)  Technical  adequacy.  The  tribal 
organization  must  assure  the  technical 
adequacy  of  any  proposed  alteration  or 
renovation  of  a  multipurpose  senior 
center  assisted  under  this  part.  ’The 
tribal  organization  assures  technical 
adequacy  by  requiring  that  any 
alteration  or  renovation  of  a 
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multipurpose  senior  center  that  affects 
the  load  bearing  members  of  the  facility 
is  structurally  sound  and  complies  with 
all  applicable  local  ordinances,  laws,  or 
building  codes.  In  absence  of  these 
codes,  the  tribal  organization  must 
assure  compliance  with  Chapter  23  of 
the  Uniform  Building  Code,  or  Chapter 
12  of  the  Standard  Building  Code. 

§  1328.37  Surplus  educational  facilities 
from  the  Bureau  of  Indian  Affairs. 

If  an  eligible  tribal  organization 
applies  for  a  grant  under  this  part  to 
renovate  a  surplus  educational  facility 
the  Bureau  of  Indian  Affairs  (BIA)  has 
made  available  for  use  as  a  center,  the 
tribal  organization — 

(a)  Must  include  in  its  application  a 
letter  from  the  Secretary  of  the  Interior, 
identifying  the  specific  facility  and  date 
the  tribal  organization  assumes  title; 

(b)  Must  include  in  its  application  all 
documentation  of  the  necessary 
renovations  or  alterations,  and  cost 
estimates  that  the  Secretary  of  the 
Interior  may  provide; 

(c)  May  renovate  the  center  to  become 
an  extended  care  facility  or  a 
community  center  providing  nutrition, 
social  and  child  care  services.  If  a  center 
will  be  used  for  services  other  than 
services  to  older  Indians,  the  tribal 
organization  may  use  funds  under  this 
part  only — 

(1)  To  alter  that  portion  of  the  center 
used  by  older  Indians;  or 

(2)  For  a  proportionate  share  of  the 
alteration  costs  based  on  the  extent  of 
use  of  the  facility  by  older  Indians. 

Application  Requirements 

§  1328.39  Preapplication  requirements. 

(a)  General  rule.  In  order  to  establish 
its  eligibility  to  receive  a  grant  under 
this  part,  the  tribal  organization  must 
submit  a  preapplication  in  accordance 
with  the  Commissioner’s  instructions  for 
each  project  period  for  which  it  intends 
to  submit  an  application. 

(b)  Content  of  the  preapplication.  The 
tribal  organization  must  include  in  the 
preapplication  information  to 
demonstrate  that  it  meets  the  eligibility 
requirements  specified  in  §  1.328.7.  The 
preapplication  must  include— 

(1)  A  description  of  the  tribal 
organization,  including — 

(i)  The  name  of  the  tribal  organization; 

(ii)  The  legal  and  organizational 
relationship  of  the  tribal  organization  to 
the  Indians  in  the  area  to  be  served; 

(iii)  If  elected,  a  description  of  the 
election  process,  voting  criteria,  and 
extent  of  voter  participation; 

(iv)  Whether  the  tribal  organization  is 
controlled,  sanctioned  or  chartered  by 
the  governing  body  of  Indians  to  be 
served,  and,  if  so,  evidence  of  such  fact; 


(v)  Any  limitations  on  authorities 
granted  the  tribal  organization;  and 

(vi)  The  tribal  resolution(s) 
authorizing  it  to  apply  for  a  grant  under 
this  part. 

(2)  Documentation  of  the  number  of 
older  Indians  that  the  tribal  organization 
represents.  To  be  eligible  the  tribal 
organization  must  represent  75  or  more 
older  Indians,  as  speciBed  in 

§  1328.7(a)(1).  Older  Indians  represented 
under  this  part  may  not  receive  services 
under  45  CFR  Part  1321.  Documentation 
must  be  certified  by  the  BIA  Agency 
Superintendent,  unless  the  tribal 
^  organization  uses  statistics  developed 
by  the  Bureau  of  Census; 

(3)  Documentation  of  its  ability  to 
deliver  social  and  nutrition  services  to 
older  Indians,  as  specified  in 

§  1328.7(a)(2);  and 

(4)  An  assurance  from  the  tribal 
organization  that  it  has  methods  and 
procedures  to  ensure  that  older  Indians 
represented  imder  this  part  will  not 
receive  services  under  45  CFR  Part  1321 
for  the  duration  of  the  grant  under  this 
part. 

§  1328.41  Determination  of  eligibility. 

(a)  The  Commissioner  evaluates  the 
information  submitted  in  the 
preipplication  and  decides  if  the  tribal 
organization  meets  the  eligibility 
requirements  specified  in  §  1328.7. 

(b)  If  the  Commissioner  decides  that 
the  tribal  organization  is  eligible,  he  or 
she  notifies  the  tribal  organization  in 
writing  that  it  is  eligible  to  submit  an 
application  for  a  grant.  At  the  same 
time,  the  Commissioner  notifies  the 
appropriate  State  Agency  on  aging  and 
area  agency  on  aging  of  the  tribal 
organization’s  preapplication  and 
determination  of  eligibility. 

(c)  If  the  Commissioner  decides  that 
the  tribal  organization  is  not  eligible,  he 
or  she  notifies  that  tribal  organization  in 
writing  of  the  reasons  why  it  is  not 
eligible.  If  the  reason  for  denial  of 
eligibility  is  the  tribal  organization’s 
failure  to  meet  the  requirements  of 
§  1328.7(a)(3),  the  tribal  organization 
may  request  technical  assistance  from 
the  Commissioner.  The  Commissioner 
provides  technical  assistance,  if 
practicable. 

§  1328.43  Application  requirements. 

(a)  General  rule.  In  order  to  receive  a 
grant  under  this  part,  the  eligible  tribal 
organization  must  submit  an  application 
in  accordance  with  the  Commissioner’s 
instructions  for  the  project  and  budget 
periods  specified  by  the  Commissioner. 

(b)  Information  content  of  application. 
'The  application  must  include — 


(1)  A  description  of  the  geographic 
boundaries  of  the  service  area  proposed 
by  the  tribal  organization; 

(2)  The  total  number  of  Indians  to  be 
served  under  the  grant  as  provided  in 
§  1328.39(b)(2); 

(3)  A  copy  of  the  needs  assessment 
developed  by  the  tribal  organization 
under  §  1328.9(e); 

(4)  A  description  of  the  program  and 
program  objectives.  Each  objective  for 
the  proposed  program  must  be 
measurable  and  consistent  with  the 
purposes  of  the  Act.  The  program 
description  must  specify — 

(i)  The  services  the  tribal  organization 
proposes  to  deliver; 

(ii)  The  approximate  number  of  people 
to  be  served  in  each  service  category; 

(iii)  Any  obstacles  to  providing  the 
services  that  have  been  identified;  and 

(iv)  'The  plans  to  provide  the  services, 
including  how  each  identified  obstacle 
will  be  met; 

(5)  A  staffing  plan  that  demonstrates 
that  the  tribal  organization  will  have 
adequate  trained  personnel  to  carry  out 
the  activities  proposed  in  its  application; 

(6)  A  copy  of  any  evaluation  for  the 
previous  Federal  fiscal  year  required 
under  §  1328.9.  This  evaluation  must 
demonstrate  that  the  tribal  organization 
satisfactorily  performed  under  its 
previous  grant(s)  under  this  part; 

(7)  A  copy  of  the  tribal  organization’s 
proposed  budget  for  the  application 
period;  and 

(8)  Any  other  information  that  the 
Commissioner  requires. 

(c)  Application  assurances.  A  tribal 
organization  must  provide  satisfactory 
assurances  in  its  application  that — 

(1)  It  has  methods  and  procedures  to 
ensure  that  the  older  Indians  served 
under  the  grant  do  not  receive  services 
imder  Part  1321  for  the  period  of  the 
grant; 

(2)  It  will  cooperate  fully  in  any  site 
visits  made  by  representatives  of  HHS; 

(3)  It  will  adopt  fiscal  control  and  fund 
accounting  procedures  necessary  to 
assure  proper  disbursement  of,  and 
accounting  for.  Federal  funds  paid  under 
this  part,  including  any  funds  paid  by 
the  tribal  organization  to  the  recipient  of 
a  subgrant  or  contract;  and 

(4)  It  will  notify  the  area  agency(ies) 
and  the  State  Agency  on  Aging  in  the 
planning  and  service  area(s)  of  its  intent 
to  apply  and  of  its  receipt  of  a  grant 
under  this  part. 

(d)  Application  standards.  The 
application  must  demonstrate  that — 

(1)  The  tribal  organization  will  meet 
satisfactorily  the  requirements  for — 

(i)  Nutrition  services,  as  specified  in 
§  1328.21; 

(ii)  Legal  services,  as  specified  in 
§  1328.23; 
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(iii)  Information  and  referral  services; 
as  specified  in  §  1328.25; 

(iv)  If  applicable,  a  long-term  care 
ombudsman  program,  as  specified  in 
§  1328.27; 

(v)  Multipurpose  senior  center 
activities  as  specified  in  §  §  1328.29 
through  1328.37;  and 

(vi)  General  services  requirements  as 
specified  in  §  1328.19; 

(2)  The  tribal  organization  will 
satisfactorily  meet  the  requirements 
for — 

(i)  Tribal  organization  responsibilities, 
as  speciHed  in  §  1328.9; 

(ii)  Advisory  Council,  as  specified  in 
§  1328.11; 

(iii)  Contributions,  as  speciHed  in 
§  1328.13; 

(iv)  Prohibition  against  supplantation, 
as  specified  in  §  1328.15. 

(3)  The  program  the  tribal 
organization  proposes  is  justiHed  by  the 
needs  assessment  contained  in  the 
application,  and  furthers  the  purposes  of 
the  Act  and  this  part; 

(4)  The  tribal  organization  has  the 
capacity  to  carry  out  the  services 
program  it  proposes  within  the  budgeted 
amounts  requested  and  approved. 

(5)  If  the  tribal  organization  decides  to 
apply  for  any  priority  announced  by  the 
Commissioner,  then  the  tribal 
organization  satisfactorily  meets 
additional  requirements  that  the 
Commissioner  sets  for  these  awards. 

(e)  Application  signature.  The 
application  must  be  signed  by  the 
principal  official  of  the  tribe  or  his  or  her 
designee. 

§  1328.45  Application  approval. 

(a)  The  Commissioner  approves  each 
application  from  an  eligible  tribal 
organization  that  meets  all  Federal 
requirements,  including  the 
requirements  of  this  part.  The 
Commissioner  notihes  the  tribal 
‘organization  in  writing  of  the  approval, 
and  includes  in  the  notice  the  amount, 
duration,  and  effective  date  of  the  grant 
award. 

(b)  Neither  the  approval  of  any 
application  nor  any  grant  award  shall 
commit  the  Commissioner  in  any  way  to 
make  additional,  supplemental, 
continuation,  or  other  awards  with 
respect  to  any  approved  application  or 
portion  thereof. 

(c)  The  Commissioner  may  impose 
additional  conditions  with  respect  to 
any  grant  award  prior  to  or  at  the  time 
of  approval  of  the  application  when  in 
his  or  her  judgement  such  conditions  are 

.necessary. 

§  1328.47  Application  disapproval. 

(a)  If  the  Commissioner  disapproves 
an  application  from  an  eligible  tribal 


organization,  he  or  she  notihes  the 
eligible  tribal  organization  of  the 
disapproval  in  writing  within  60  days  of 
the  disapproval.  In  each  disapproval 
notice  the  Commissioner — 

(1)  SpeciHes  each  objection  to  the 
application;  and 

(2)  Notifies  the  tribal  organization  of 
its  rights  to  request  a  hearing  on  the 
disapproval,  and  of  its  right  to  request 
technical  assistance  to  overcome  each 
objection  to  approving  the  application. 

(b)  To  the  extent  practicable,  the 
Commissioner  provides  technical 
assistance  to  the  tribal  organization  to 
assist  it  to  overcome  each  objection  to 
approving  the  application. 

S  1328.49  Hearing  procedures. 

(a)  If  the  Commissioner  disapproves 
an  application  fi'om  an  eligible  tribal 
organization,  the  tribal  organization  may 
file  a  written  request  for  a  hearing  with 
the  Commissioner.  The  request  must  be 
postmarked  or  delivered  in  person 
within  30  days  of  the  date  of  the 
disapproval  notice.  If  it  requests  a 
hearing,  the  tribal  organization  must 
submit  to  the  Commissioner  as  part  of 
the  request,  a  copy  of  the  notice  of 
disapproval,  a  full  written  response  to 
each  objection  specified  in  the  notice  of 
disapproval,  including  the  pertinent 
facts  and  reasons  in  support  of  its 
response,  and  any  and  all 
documentation  to  support  its  position. 
Service  of  the  request  must  also  be 
made  on  the  individual(s)  designated  by 
the  Commissioner  to  represent  him  or 
her. 

(b)  The  staff  of  the  Administration  on 
Aging  will  have  the  opportunity  to 
respond  within  30  days  to  the  merits  of 
the  tribal  organization’s  request. 

(c)  After  the  staff  has  responded,  the  ' 
Commissioner  sets  a  date  for  the 
hearing.  He  or  she  notifies  the  tribal 
organization  in  writing  of  the  date,  time 
and  place  for  the  hearing. 

(d)  The  hearing  procedures  include  the 
right  of  the  tribal  organization  to — 

(1)  A  hearing  before  the  Commissioner 
or  an  official  designated  by  the 
Commissioner; 

(2)  Be  heard  in  person  or  to  be 
represented  by  counsel,  at  no  expense  to 
the  Administration  on  Aging; 

(3)  Present  written  evidence  prior  to 
and  at  the  hearing,  and  present  oral 
evidence  at  the  hearing  if  the 
Conunissioner  or  designated  official 
decides  that  oral  evidence  is  necessary 
for  the  proper  resolution  of  the  issues 
involved,  and 

(4)  Have  the  staff  directly  responsible 
for  reviewing  the  application  either 
present  at  the  hearing,  or  have  a 
deposition  from  the  staff,  whichever  the 


Commissioner  or  designated  official 
decides. 

(e)  The  Commissioner  or  designated 
official  conducts  a  fair  and  impartial 
hearing,  takes  all  necessary  action  to 
avoid  delay  and  maintains  order,  and 
has  all  powers  necessary  to  these  ends. 

(f)  Formal  rules  of  evidence  do  not 
apply  to  the  hearings. 

(g)  The  official  hearing  transcript 
together  with  all  papers,  documents, 
e^^ibits,  and  requests  filed  in  the 
proceedings,  including  rulings, 
constitutes  die  record  for  decision. 

(h)  After  consideration  of  the  record, 
the  Commissioner  or  designated  official 
issues  a  written  decision,  based  on  the 
record,  which  sets  forth  the  reasons  for 
the  decision  and  the  evidence  on  which 
it  was  based.  The  decision  is  issued 
within  60  days  of  the  date  of  the  hearing, 
constitutes  the  final  administrative 
action  on  the  matter  and  is  promptly 
mailed  to  the  tribal  organization. 

(i)  Either  the  tribal  organization  or  the 
staff  of  the  Administration  on  Aging 
may  request  for  good  cause,  an 
extension  of  any  of  the  time  limits 
specified  in  this  section. 

General  Program  Requirements  - 

§  1328.51  Prohibition  on  consideration  of 
program  benefits  as  personal  income. 

Benefits  derived  from  this  program 
cannot  be  considered  as  part  of  an  older 
Indian’s  income  in  qualifying  for  other 
Federal  programs. 
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